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CURRENT EVENTS. 





Missournr and Minnesota have now 
joined the procession of ballot-reform 
States. Their legislatures have passed 
bills, framed upon the model of the 
Australian election system, with some few 
modifications. In Missouri, the lawis made 
to apply only to cities of over five 
thousand population; in Minnesota to 
cities of over ten thousand. There 
are strong reasons for believing that 
Wisconsin and Connecticut will be added to 
the list before the close of their present legis- 
lative sessions. In Wisconsin, the senate has 
passed a bill extending the provisions of the 
present admirable Milwaukee law and making 
them applicable to the entire State. And thus 
the good work goes on. 


pone 





Ir is a common saying, and one undoubt- 
edly true, that there are ‘‘tricks in all trades,”’ 
and even so virtuous and innocent an occupa- 
tion as legislating for the people cannot ex- 
pect to escape its application entirely. And 
that there are at least occasional tricks in 
that profession, a recent act of the Missouri 
legislature clearly discloses, if there is any 
virtue in language. It seems that a spasm of 
business morality struck at least the rural 
members of that body, who determined to 
put an end to what is known in polite language 
as option trading or trading in futures, and 
in vulgar parlance as grain gambling. As is 
well known to the profession, the courts of 
most of the States, in passing on contracts 
for future delivery of grain, have held them 
valid or otherwise, according to whether it 
was the intention, at the time of making the 
contract, to actually deliver the goods, or 
whether it was to be simply an adjustment or 
settlement of differences on the basis of the 
market value of the goods at the time of the 
pretended delivery. The above legislature 
framed a bill stringent and apparently invul- 
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nerable, constituting it an offemse to buy 
and sell commodities for future delivery, and 
making it prima facie evidence of the guilt of 
the party accused to adjust or settle differ- 
ences otherwise than by actual delivery of the 
article bought or sold. ‘'Whatever doubt there 
might be about the advisability, efficacy and 
constitutionality of such a law there certainly 
could be none as to its intendment, and its 
passage, no doubt, would have created some 
confusion in the ranks of those at whom it 
wasaimed. But at this point the urban legis- 
lator, so to speak, made his appearance, and 
by representing that the bill, in its then shape, . 
was unconstitutional, obtained the substitu- 
tion of the simple phrase ‘‘intend to’’ 
throughout the statute, in effect mak- 
ing it an offense to buy and sell grain for 
future delivery where the buyer and seller do 
not intend to make actual delivery, thus, in 
reality, destroying the real aim and object of 
the statute, and simply putting the law in 
statutory form, as it has heretofore been de- 
clared to be by the courts, a matter of inten- 
tion, and thus, we might add, of evasion; with 
this difference, however, that that has now 
been declared to be a crime which heretofore 
has had the effect only of preventing an en- 
forcement of a contract. Asa matter of fact, 
however, we do not see that the legislature 
had it in its power to pass such a law as at 
first was contemplated, as it seems clearly 
unconstitutional to make an offense out of the 
mere selling of goods for future delivery 
without reference to the intent uf the parties. 





Nor do we at all agree to the proposition 
that the statute, even as originally framed, 
would have been effective in accomplishing 
the object sought. A leading daily news- 
paper, in commenting upon it, calls attention 
to a similar law passed by congress twenty- 
five years ago, in effect an act to prevent sales 
of gold for future delivery and prohibiting 
sales by bankers or brokers for present de- 
livery at any other place than their regular 
business houses. Congress supposed that 
this law would stop speculation in gold and 
at once force down the price of that metal. 
The law seeking to prohibit gold speculation 
went into effect June 21, 1864. Sales at once 
stopped on the gold board in New York.~ To 
this extent and no further was the law en- 
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forced. Men bought gold as they did before, 
but at other places. Gold instead of falling 
in price steadily advanced until the Washing- 
ton legislators saw they had blundered and 
repealed the law. No doubt the statute which 
the Missouri legislature intended to enact 
would be as powerless to accomplish its end 
as the one passed by congress. It could not 
be enforced in the spirit and to the extent 
which its creators desire, and if it could be, 
public sentiment would at once demand its 
repeal. In all business enterprises, on a 
large scale, the speculative element enters, 
and from the necessities of the case must 
enter. The enforcement of a law as harsh 
and inflexible as that which the Jefferson City 
solons intended the anti-option act to be 
would create ten evils for the one which the 
act was designed to remove. 








NOTES OF RECENT DECISIONS. 


Tue question as to the implied lien of 
bankers on securities in their possession came 
before the Supreme Court of the United 
States in Reynes v. Dumont, 9 S. C. Rep. 
486. Itis substantially held that any cir- 
cumstance which shows that securities were 
held for some other purpose rather than the 
balance of account will defeat the claim of 
lien, and that in the case at bar there was no 
lien, as it appeared that the bonds upon 
which lien was claimed were not lodged in the 
hands of the bankers in the ordinary course 
of business between them and the owner. 
Chief Justice Fuller says: 


Undoubtedly while ‘ta general lien for a balance of 
accounts is founded on custom, and is not favored, and 
it requires strong evidence ofa settled and uniform 
usage, or of a particular mode of dealing between the 
parties, to establish it,” and “general liens are looked 
at with jealousy, because they encroach upon the com- 
mon law, and disturb the equal distribution of the 
debtor’s estate among his creditors,” 2 Kent’s Com- 
mentaries, *636, yet a general lien does arise in favor 
of a bank or banker out of contract expressed, or im- 
plied from the usage of the business, in the absence of 
anything to show a contrary intention. It does not 
arise upon securities accidentally in the possession of 
the bank, or notin its possession in the course of its 
business as such, nor where the securities are in its 
hands under circumstances, or where there is a par- 
ticular mode of dealing, inconsistent with such general 
lien, Brandao v. Barnett, H. L. 3 C. B. 519, 582; 
Exch. Ch. 6 Man. & Gr. 630; Bock v. Gorrissen, 2 DeG. 
F. & J. 434,443. It was held In re Medewe, 26 Beav. 
588, that where a customer’s security was specificially 





stated to be “forthe amount which shall or may be 
found due on the balance of his account” it could not 
be held for a subsequent floating balance, but only for 
the then existing balance. And see Van Durgee v. 
Willis, 3 Bro. C. C. 21. ‘‘A bankers’ lien,” said Mr. 
Justice Matthews, speaking for the court in National 
Bank vy. Insurance Co., 104 U.S. 54, 71, ‘‘ordinarily 
attaches in favor of the bank upon the securities and 
moneys of the customer, deposited in the usual course 
of business, for advances which are supposed to be 
made upon their credit. It attaches to such securities 
and funds, not only against the depositor, but against 
the unknown equities of all others in interest, unless 
modified or waived by some agreement, express or 
implied, or by conduct inconsistent with its assertion.” 
In Bank of the Metropolis v. New England Bank, 1 
How. 234, 239, Mr. Chief Justice Taney, in delivering 
the opinion, referring to the general principle that a 
banker who has advanced money to another has a lien 
on all paper securities in his hands for the amount of 
his general balance, says: “‘We donot perceive any 
difference in principle between an advance of money 
and a balance suffered to remain upon the faith of 
these mutual dealings. In the one case as well as the 
other, credit is given upon the paper deposited or ex- 
pected to be transmitted in the usual course of the 
transactions between the parties.” ‘Here, then,” said 
Caton, J., in Russell v. Hadduck, 3 Gilman, 233, 238, 
“is the true principle upon which this, as well as all 
other bankers’ liens must be sustained,ifatall. There 
must be a credit given upon the credit of the securi- 
ties, either in possession or in expectancy,’? Fourth 
National Bank v. City National Bank, 68 [1]. 398. In 
Duncan v. Brennan, 83 N. Y. 487, 491, the language of 
the court is: “The general lien which bankers hold 
upon bills, notes, and other securities deposited with 
them for a balance due on general account, cannot, we 
think, exist where the pledge of property is for a spe- 
cific sum and not a general pledge;” and in Neponset 
Bank v. Leland, 5 Metcalf, 259: **The notes were de- 
posited under special circumstances; they were not 
pledged generally, but specifically; and this negatives 
any inference of any general lien, if, in the absence of 
such special agreement, the law would imply one; and 
in Wyckoff v. Anthony, 90 N. Y. 442, that “‘where se- 
curities are pledged to a banker or broker for the pay- 
ment of a particular loan or debt, he has no lien on the 
securities for a general balance or for the payment of 
other claims.’”? See also Masonic Savings Bank v. 
Bang’s, administrator, 84 Ky. 135; Bank v. Macalestor, 
9 Barr, 475; Hathaway v. Fall River Nat. Bank, 131 
Mass. 14; Biebinger v. Continental Bank, 99 U. S. 143. 


Tue Supreme Court of Indiana, in Enyeart 
v. Kepler, 20 N. E. Rep. 539, hold that a 
husband’s deed to his wife, sh2 not joining, 
of land held by them by entireties is valid. 
They say: 

This being the status of the parties, we can see no 
good reason why the husband cannot convey title to 
real estate to the wife, and the wife receive title from 
him. The decisions of this court only go to the effect 
that the husband cannot convey his interest in an es- 
tate by entirety without the assent ef the wife. Inthe 
ease of a conveyance by the husband to the wife of his 
interest, and her acceptance of the deed, it operates as 
a relinquishment of the husband’s right as survivor. 
As in this case the husband conveys the real estate in 
question to the wife, and she accepts the deed, and 
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afterwards disposes of the real estate by will, this 
would constitute such an assent on the part of the 
wife, within the meaning of the decisions of this court, 
as would make the deed valid, and pass the title to the 
wife, if, indeed, it can be said in case of a conveyance 
of the husband’s interest to the wife any assent is nec- 
essary, more than the acceptance of the deed, as such 
a conveyance does not attempt to take from, but rather 
adds to, her interest in the land. By some of the early 
decisions of this court it was held that a deed direct 
from the husband to the wife was void in law but 
would be upheld in equity. In the discussion of the 
validity of a deed direct from the husband to the wife, 
in the case of Thompson v. Mills, 39 Ind. 528, we think 
the court laid down the proper doctrine. The court 
in that case says: ‘‘As the fact is recognized that the 
husband may, by deed made directly to his wife, con- 
vey real estate to her, and the conveyance will be up- 
held, why not apply to such conveyances the same 
rules which are applied to conveyances between other 
parties; that is, hold them valid until some legabreason 
has been shown for setting them aside?’ The deed 
from appellant to his wife was valid, and passed all 


. the interest the husband had in the land to his wife. 


Suppose the husband and wife should have joined in a 
deed, and conveyed the land to a third person, and 
such third person conveyed the land to the wife. The 
legal title would have passed from the husband and 
wife, and been received back by the wife; and, if they 
could convey title in that manner, as they surely could 
have done, there is no sound reason why under our 
laws they could not by agreement pass the title by deed 
direct from the husband to the wife, he executing and 
she accepting the conveyance. And see Dodge v. 
Kinzy, 101 Ind. 102. 


As to whether a covenant against incum- 
brances is broken by the existence of an 
easement over a portion of the land for the 
purpose of maintaining a dam, the Court of 
Appeals of New York, in Huyck v. Andrews, 
20 N. E. Rep. 581, considers in an exhaustive 
opinion wherein they hold in the affirmative. 
Judge Earl says: 

There is in this State one exception to the rule that 
the existence of an easement constitutes a breach of 


the covenant against incumbrances, and that is in the 
ease of a highway. It was heldin Whitbeck v. Cook, 


15 Johns. 483, that it is not a breach of the covenants | 


that the grantor was lawful owner of the land, was well 
seised, and had full power to convey; that part of the 
land was a public highway, and was used as such; and 
that decision has ever since been regarded as the law 
in this State. It was based upon the peculiar nature 
of highway easements, and the general understanding 
with reference to them. Spencer, J., writing the 
opinion, said: “It must strike the mind with surprise 
that a person who purchases a farm through which a 
public road runs at the time of purchase, and bad so 
run long before, who must be presumed to have known 
of the existence of the road, and who chooses to have 
itincluded in his purchase, shall turn around on his 
grantor and complain that the general covenants in the 
deed have been broken by the existence of what he 
saw when he purchased, and what must have enhanced 
the value of the farm. It is hazarding little to say that 
such an attempt is unjust and inequitable, and con- 
trary to the universal understanding of both vendors’ 
and purchasers. If it could succeed, a flood-gate“of 





litigation would ‘be opened, and for many years to 
come this kind of action would abound. These are 
serious considerations, and this court ought, if it can 
consistently with law, to check the attempt in the 
bud.” These reasons are not applicable to other ease- 
ments, and the rule of that case has not been applied 
toany other. * * * McMullin v. Wooley, 2 Laws, 
394; Roberts v. Levy, 3 Abb. Pr. (N.S.) 311; Rea v 

Minkler, 5 Lans. 196; Russ v. Steele, 40 Vt. 310; 
Scriver v. Smith, 3 N. E. Rep. 675; Mitchellv. Warner, 
5 Conn. 497; Morgan v. Smith, 11 Til. 194; Medlar v. 
Hiatt, 8 Ind. 171; Horey v. Newton, 7 Pick. 29; Beach 
v. Miller, 51 Ill. 206; Gerald v. Elley, 45 Lowa, 322; Britt 
v. Riffe, 78 Ky. 352; Kellog v. Malin, 50 Mo. 496, cited 
and approved. To support the contention of the ap- 
pellant, his counsel has placed much reliance upon the 
cases of Kutz v. McCune, 22 Wis. 628, and Memmert 
v. McKeen, 112 Pa. St. 315, 4 Atl. Rep. 542. In Kutz 
v. McCuné it was held that an easement obviously and 
notoriously affecting the physical condition of the land 
at the time of its sale is not embraced in the general 
covenant against incumbrances. In Memmert v. 
McKeen it was held that incumbrances are of two 
kinds—First, such as affect the title; and, second, such 
as affect only the physical condition of the property; 
that, where incumbrances of the former class exist, 
the covenant is broken the instant it is made, and it is 
of no importance that the grantee had notice of them 
when he took the title; that where, however, there is 
a servitude imposed upon the land which is visible to 
the eye, and which affects not the title but the physical 
condition of the property, it is presumed that the 
grantee took the property in contemplation of such 
condition, and with reference thereto. We do not 
yield assent to these authorities. They have no sanc- 
tion in any of the cases decided in this State, and have 
no adequate foundation in principle or reason. They 
open to litigation upon parol evidence, in every action 
for the breach of the covenant against incumbrances 
caused by the existence of an easement, the question 
whether the grantee knew of its existence, and in 
every such case the protection of written covenants 
can be absolutely taken away by disputed oral evi- 
dence. We think the safer rule isto hold that the 
covenants in a deed protect the grantee against every 
adverse right, interest or dominion over the land, and 
that he may rely upon them for his security. If open, 
visible, and notorious easements are to be excepted 
from the operation of covenants, it should be the duty 
of the grantor to except them, and the burden should 
not be cast upon the grantee to show that he was not 
aware ofthem. The security of titles demands that a 
grant made without fraud or mutual mistake shal 

bind the grantor according to its written terms. It 
should not be incumbent upon the grantee to take 
special and particular covenants against visible and 
apparent defects in the title, or incumbrances upon 
the land. 


Tue effect of a clause in a policy of insur- 
ance that ‘‘this insurance shall not inure to 
the benefit of any carrier,’’ was considered 
by the Supreme Court of Texas in Insurance 
Co. v. Easton, 11 S. W. Rep. 180... This case 
is almost the counterpart of Ipman v. South 
Carolina R. R. Co., 28 Cent. L. J. 230, 
wherein the effect of a clause in a bill of lading 
stipulating that the carrier: shall have the 
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benefit of any insurance, was considered. In 
the present case, the question was whether 
the warranty in the policy that the insurance 
should not inure to the benefit of the carrier, 
is a valid and lawful stipulation in the con- 
tract of insurance, whether a violation thereof 
forfeits the policy, and whether the warranty 
was in restraint of trade and contrary to 
public policy. The court, in upholding the 
validity of the stipulation, says: 


It must now be held that so much of the clause in 
the bill of lading as provided that “the carrier so liable 
shall have full benefit of any insurance that may have 
been effected upon or on account of said cotton,’ is not 
invalid by reason of its contravening any rule based on 
public policy. Insurance Co. v. Railway Co., 63 Tex. 
475; Insurance Co. v. Transportation Co., 117 U.S. 
312, 6S. C. Rep. 750, 1176; Inman v. Railway Co.,9 S. 
’C. Rep. 249; Rintoul v. Railroad Co.,17 Fed. Rep. 
905; Platt v. Railroad Co., 15 N. E. Rep. 393; Jackson 
Co. v. Insurance Co., 139 Mass. 508; Tate v. Hyslop, 
L. R. 15, Q. B. Div. 368; Jackson Co. v. Ins. Co., 139 
Mass. 508. * * * The cases referred to hold: (1) 
That contracts, such as contained in the carrier’s con- 
tract before us, are valid as between the carrier and 
shipper. (2) That a policy issued with knowledge that 
the insured property is in transit, in the absence of in- 
quiries as to the terms of shipment, misrepresentation 
as to this or other matter material to the risk, or fraud, 
will be deemed to have been issued in subordination 
to the contract of shipment, which may control the 
right of the insurer to subrogation. None of them, 
however, hold that a contract of insurance, existing 
when a contract of carriage is made, whether the car- 
rier have knowledge of the insurance contract or not, 
ean be controlled by a subsequent contract between 
the insured and the carrier, and the insurer’s right to 
subrogation thus be destroyed, even when there is no 
express provision in the policy which forbids this. 
* * * The warranty which the insurance company 
seeks to assert to avoid liability to the carrier was one 
promissory in character, in which the parties con- 
tracted “that this insurance shall not inure to the ben- 
efit of any carrier.” This, if a valid provision, cuts off 
any constructiion of the policy whereby it could pos- 
sibly be held to confer any right to benefit under it on 
a carrier of the property insured, and it deprives the 
insured of the power to confer on such carrier any 
right to benefit under the policy by contract or other- 
wise. By the warranty we understand the parties to 
have contracted that the contract of insurance should 
be avoided—should cease to be operative—if during 
the time specified for its continuance the insured 
should so contract with a carrier of the property in- 
sured as, between themselves, to give tothe carrier 
any right to benefit under the policy. The purpose of 
this provision evidently was to deny, in terms, to the 
insured the right of power to confer on the carrier any 
right to benefit through the policy, such as the cases 
to which we have referred hold may be conferred on 
the carrier by contract with the shipper made before 
insurance is obtained. The insurer, in effect, says in 
the face of the policy—and to this the insured assents: 
“This contract shall be binding on me only so long as 
you refrain from contracting with any carrier you may 
employ to transport the insured property that he 
shall have right to any indemnity from me for loss oc- 
curring, while the property is in his possession as car- 





rier, from a cause which, under the rules of law ap- 
plicable to the contract of carriage, would give you 
cause of action against such carrier; and I will not be 
longer bound by this contract if you in any manner 
release such carrier from that full liability to you and 
to me which will exist under a lawful contract of 
affreightment for loss of the insured property while in 
his hands as carrier.” By requiring the carrier’s lia- 
bility to continue the ultimate liability, the insurer 
doubtless intended to make the carrier’s own interest 
some guaranty against its own negligence or miscen- 
duct. In the very act of making the contract through 
which the carrier in this case claims, the policy ceased 
to be of any affect whatever, as to the particular cotton 
at least, and from that time forward neither the in- 
sured nor the carrier could assert a right under it 
based on the particular loss, if the warranty was valid. 
The court below héld that the warranty was invalid, 
because in restriction of trade, and against public pol- 
icy. The insurance company was under no legal obli- 
gation to issue a policy at all, but, if it did, it had the 
right to place a provision in the policy such as it did, 
and in so doing it neither contravened any public pol- 
icy nor restrained trade. 





Tue right of a mother to the possession of 
her child was curiously, though correctly 
decided by the Supreme Court of Rhode 
Island, in Hoxsie v. Potter, 17 Atl. 
Rep. 129. It was there held, in an action 
of habeas corpus by a mother, that the child 
should be allowed to remain with her aunt, 
with whom she had been placed by the mother 
when quite young and remained with her 
nine years. It also appeared that the child 
was regarded by the aunt as her own, and the 
mother had visited her but once. Nothing 
appeared against the fitness or ability of the 
mother to provide for the child. The court 
said : 


Upon petition for a writ of habeas corpus, the court 
is bound to free the child from illegal restraint, yet it 
is not bound to award the custody to any particular 
person. The relations between children and parents 
and foster parents are of an intricate and delicate 
character, involving the welfare and happiness of all 
the parties. Custody of children, therefore, cannot be 
awarded by a fixed and inflexible rule, as if it were a 
right of property. Recognizing the ordinary rights of 
a parent, the courts of this country nevertheless hold 
that when these rights cannot properly be exercised, 
or when they have been waived by the voluntary 
establishment of new relations, then all the circum- 
stances must be considered, and that course followed 
which, in the judgment of the court, appears to be best 
adapted to the interests, feelings, and rights of the 
parties concerned. Primarily the welfare of the child 
is to be considered; but when, as in this case, that is 
not the controlling consideration, the court may look 
beyond it to existing relations. Thus in Pool v. Gott, 
14 Law Rep. 269, where a father sought to recover the 
custody of his child from its grandparents, Shaw, C. 
J., says: “Although there is no agreement proved, yet 
the conduct of the father, during nearly the whole life 
of the child, furnishes reason for supposing that he 
surrendered his rights over the child by a tacit under- 
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standing, if not by an express agreement. He has, 
for eight years or more, been able to retake the child, 
and has made no offer todoso. No demand or offer 
has been made on either side that he should contribute 
to her support. His present assertion of his right is 
in consequence of what he deems an unreasonable re- 
fusal of a different request. By his own acquiescense 
he has allowed the affections on both sides to become 
engaged in a manner he could not but have anticipated, 
and permitted a state of things to arise which cannot 
be altered without risking the happiness and interest 
of his child. He has allowed the parties to go on for 
vears in the belief that his legal rights were waived, 
and this relation of adoption sanctioned and approved 
by him. Under such circumstances I do not think that 
the petitioner is in a position to require the interfer- 
ence of the court in favor ofa controlling legal right 
on his part, againstthe rights, such as they are, the 
feelings, and the interests of the other parties.” And 
see Jones v. Darnell, 103 Ind. 569; Chapsky v. Wood, 
26 Kan. 650; Clark v. Boyer, 32 Ohio St. 299; Verser v. 
Ford, 37 Ark. 27; Bonnett v. Bonnett, 61 Iowa, 199. 
* * * The case is not without difficulty, but we do 
not feel called upon to sunder the ties that have been 
permitted to grow up, believing that the happiness of 
the boy and the rights and feelings of his foster parents 
will be best subserved by leaving the custody where it 
now is. 





Questions as to removal of causes under 
the new act came before the United States 
Circuit Court of Tennessee in Huskins v. 
Cincinnati, N. O. & T. P. Ry. Co., 37 Fed. 
Rep. 504. There it was held that under the 
removal act of March 3, 1887, authorizing the 
defendant to file his application on the ground 
of diverse citizenship in the State court at any 
time before he is required to plead or answer 
the complaint, where, on the last day of the 
term of the State court, and after the time to 
answer or plead, the complaint is amended, 
demanding $10,000 instead of $2,000, a peti- 
tion for removal to the federal court before 
the next term of the State court is filed in time, 
and that under the clause relating to removal 
for ‘‘local prejudice or influence,’’ the appli- 
cation must be made to the federal court, and 
may be made at any time before final hearing 
in the State court. Upon the latter point 
Judge Key says: 

In Lookout Mountain Co. v. Houston, 32 Fed. Rep. 
711, in which there was an application for removal be- 
cause of local prejudice or influence, it was held that 
an application in such case must be filed at the return- 
term of the cause, or before. If that be correct, the 
application in this suit would be in time, if the 
positions assumed upon the first ground of removal be 
tenable. The weight of opinion, however,so far as 
cases have been adjudged, is that such removal may 
be made at any time before the final hearing of the 
case. Judge Deady, an excellent authority, so holds 
in Fisk v. Henarie, 32 Fed. Rep. 417. And so does 
that eminent jurist, Judge Jackson, of this circuit, in 
Whelan v. Railroad Co., 35 Fed. Rep. 849-866. A very 





able, clear, and well-considered opinion has been 
rendered by him in this case; and the case decided by 
Judge Jackson is identical with the case in hand in 
most of the points of contention raised for determina- 
tion. The opinion of the circuit judge will be accepted 
as the law of this case, not only because of the au- 
thority of the decision as a judicial exposition, but 
also for the sake of the harmony and agreement that 


- Should prevail, if practicable, in the administration of 


the law by different judges presiding over the same 
court. In passing, it may be observed that the words 
“local prejudice or influence” are used. They are 
connected disjunctively. If there be local prejudice, 
the cause may be removed, or if no local prejudice ex- 
ists, and there be local influence so powerful and 
operative as to prevent the defendant from obtaining 
justice, he may remove. If there be prejudice against 
the defendant, or if the influence and power of the 
plaintiff or any other local influence dominate the 
public mind at the place where the suit is instituted, 
so that he cannot have justice, the cause may be re- 
moved. 





A QUESTION as to the validity of an agree- 
ment to take shares in a corporation to be 
afterwards formed was considered by the Su- 
preme Court of Alabama in Knox v. Childers- 
burg Land Co., 5 South. Rep. 578. There, 
an agreement was entered into by several 
persons to convey designated lands to a 
trustee, and to form a land company, to which, 
when incorporated, the lands should be con- 
veyed by the trustee, and stock issued to each 
subscriber to an amount equaling the land 
conveyed. At that time stock could be made 
payable in money or in property at its money 
value. Prior t» the incorporation of the com- 
pany, by Code 1886, § 1662, it was declared 
that all subscriptions to capital stock of such 
a corporation must be payable in money. It 
was held that, as the agreement to subscribe 
had become illegal before it was accepted by 
the act of incorporation, it could not be en- 
forced. The court said: 

An agreement to take shares in a corporation to be 
afterwards formed, while it may be ‘and often is, a 
binding contract, for the breach of which an action 
may be maintained, is, by force of the mere agreement, 
in no sense a subscription of stock. Something more 
must be done before it can be affirmed that the sub- 
scription is a completed contract. Till a charter is 
obtained or incorporation otherwise perfected, such 
agreement is a mere offer, or it is an option, revocable 
or not as the nature of the agreement may determine. 
The terms of the offer, and the consideration it rests 
on, may render it binding and irrevocable; or a failure 
to withdraw such offer, even when in its nature it is 
revocable, until it has been accepted by actual incor- 
poration, may so bind the offerer that he cannot after- 
wards withdraw it. When it rests on a valuable 
consideration, such as a promise for a promise, then, as 
a rule, it becomes an irrevocable option, provided in- 


corporation according to the terms of the offer is 
perfected within a reasonable time. This would con- 
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stitute the offerer in substance a stockholder. So, if 
an offer, which has no valuable consideration to rest 
on, be permitted to stand until it is accepted by in- 
corporation according to its terms, this, it seems, 
would be an irrevocable subscription of stock. 
1 Mor. Priv. Corp. § 47 et seg; Music Hall Co. v. Carey, 
116 Mass. 471; Road Co. v. Lancaster, 79 Ky. 552; 
Land Co. v. Aldrich, 86 Ill. 504; Publishing Co. v. 
Jack, 6 Pac. Rep. 20; Ferry Co. v. Balch, 8 Gray, 
303; 2 Wat. Corp. § 184; 1 Mor. Priv. Corp. § 128. 

To authorize the application of this principle, how- 
ever, the corporation, both in its frame and objects, 
must correspond with the terms of the agreement. If 
there be a material departure in the character or pur- 
pose of the corporation from that which was contem- 
plated in the agreement or offer, this absolves from all 
obligation to comply, unless the party sought to be 
charged has agreed to the charge, or has done some 
act by which he estopped himself from setting it up as 
adefense. Soif, between the time of the agreement 
and the grant of the charter, the law be so changed as 
that the objects of the agreement as made cannot be 
carried into effect, this destroys the obligation. No 
one can be sued forthe breach of an agreement the 
obseryance of which would be a violation of the law. 
2 Wat. Corp. § 178; Mercer Co. v. Railroad Co., 27 Pa. 
St. 389; Thrasher v. Railroad Co., 25 Ill. 393. It 
will be remembered that the agreement which this 
bill seeks to enforce was entered into May, 1887. At 
thattime stock in such corporation could be made 
payable “in money, or in labor or property at its 
money value.” Code 1876, § 1805. The charter or act 
of incorporation of the Childersburg Land Company 
was applied for and obtained‘in January, 1888. The 
Code of 1886 became the law of the State, December 
25,1887. By that Code, § 1662, it was declared that 
“all subscriptions to or for the capital stock [of cor- 
porations like the present one] must be payable in 
money.” True, it was added, that “the commission- 
ers may receive subscriptions payable in money, the 
subscriber having the privilege of discharging the 
same by the rendition of stipulated necessary services, 
or the performance of stipulated necessary labor for 
the corporation, at the reasonable value of such 
services or labor, orin property at the reasonable 
value thereof, [such as] the corporation has capacity 
to aeguire and hold.” One difference between tne 
two systems is that by the latter statute, requiring 
money subscriptions, the exact amount of the capital 
stock subscribed can be known; by the former, it de- 
pended on the value of the services or property, to be 
ascertained afterwards. Under the one system, the 
subscriptions per se show the amount and value of 
the stock taken, and furnish a basis for incor- 
poration. Code 1886, § 1660. Under the other 
they would not. The one may be,'and generaliy 
is, a completed contract of subscription. The 
other is, at most, an agreement to subscribe. 
We need not, however, enter upon an inquiry as to the 
reasons for the change. Enough for us that the legis- 
lature made it, and we have no option but to obey its 
will. And the fact that the agreement to form and in- 
corporate the company was entered into before the law 
was changed can exert no influence in the decision of 
the question we are discussing. Until incorporation 
was applied for and obtained, the agreement was, at 
most, an unaccepted offer. Before the acceptance, or 
attempt to accept, the offer had become illegal by force 
of the statute, and the power to accept was thereby 
taken away. 





TRANSACTIONS BETWEEN 
AND WIFE. 


HUSBAND 





Introductory.—The law of married women 
is constantly undergoing change. It has been 
the tendency of legislation to remove the 
common law disability of coverture, until 
now it may be said that disability of cover- 
ture is the exception and ability the rule.' 
The principal exception is the disability 
wLich still exists against the feme covert in 
regard to dealings directly with her husband, 
and it is with this class of transactions, show- 
ing the rights and duties arising therefrom, 
and the manner in which they may be en- 
forced, that this article will treat. 

Common Law Rule.— By the inflexible 
rule of common law, contracts between hus- 
band and wife are void in toto. For reasons 
of public policy, the husband and wife are 
regarded as one flesh, and since it requires 
two competent persons to enter into a valid 
contract, all contracts between them are nul- 
lities, as no person can contract with himself.? 
A contract between husband and wife cannot 
be the basis of any legal procedure. Where 
a note given by the husband to the wife is in- 
dorsed by the latter to a third party, the in- 
dorsee has no right of action against the hus- 
band on the note,* even though he be a bona 
jide holder for value. On account of this 
incapacity to contract with each other, the 
wife cannot be the immediate grantee of her 
husband, but she may take an estate from 
him through the intervention of a trustee.® 

Exceptigns.—A husband can make a valid 
gift causa mortis to his wife, for the gift is not 
completed until the death of the husband, 
which ipso facto terminates the coverture.® 
He may also make a devise, or bequest to 
her for the same reason,’ and a wife may be 
the agent of her husband, since she acts in 
that capacity for him and does not bind her- 
self personally.® 

In Equity.—‘‘A contract between hus- 


1 Elliot v. Gregory, 14 West, 830. 

2 Campbell v. Galbreath, 12 Bush (Ky.), 459. 

8 Woodward v. Spurr, 2 N. E. Rep. 232; Morrison v. 
Thistle, 67 Mo. 601. ¢ 

4 Ellsworth v. Hopkins, 2 N. E. Rep. 793. 

5 Chadbourne v. Gilman, 5 N. E.. Rep. 65; Warlick 
v. White, 86 N. C. 189. 

6 Marshall v. Jaquith, 134 Mass. 138. 

72 Kent’s Com. 129. 

8 Gulick vy. Groom, 2 Vroom. 182; Goodman v. Kelly, 
42 Barb. 194. 
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band and wife will be held good in 
equity, as a general rule, when it would 
be valid and binding at law if made 
with the trustees of the wife for her benefit, 
and in equity the intervention of trustees is 
not an indispensable prerequisite to the valid- 
ity of the contract.’’? They may sue and be 
sued, contract and be contracted with, and 
become the creditor or debtor of each other 
with like effect, so far as regards equitable 
contemplation and rights, as if they had never 
become one flesh ;!° but the doctrine of equity, 
allowing the wife to enter into engagements 
with her husband, was never extended to en- 
force her obligations under them beyond the 
separate estate to which they referred. ™ 
Grantor and Grantee.—Since, in contem- 
plation of equity, the husband and wife are 
regarded as distinct persons, and may have 
separate possessions, the husband may make 
a valid conveyance of real or personal prop- 
perty to his wife,” without the intervention 
of a trustee, and the estate conveyed be- 
comes her separate property, as if purchased 
with money obtained before marriage." It is 
not necessary that such conveyance should be 
expressed to be for the sole and separate use 
of thewife. It will be presumed that such 
was the intention of the parties.“ Convey- 
ances from husband to wife will be set aside 
at the instance of his creditors, unless made 
in good faith and for a valuable considera- 
tion.” An extravagant gift is fraudulent as 
to creditors, and will not be sustained against 
them.!? On account of the frequency with which 


*® Tennison v. Tennison, 46 Mo. 81; 2 Story Eq. Jur., 
§§ 1368, 1372-4; Barron v. Barron, 24 Vt. 375; Wallings- 
ford v. Allen, 10 Pet. 583; Kenny v. Kenny,5 Johns. 
Ch. 463; Resor v. Resor, 9 Ind. 347; Valensin v. Valen- 
sin, 28 Fed. Rep. 599; Barnett v. Harsbarger,5 N. E. 
Rep. 718; Clark v. Hezekiah, 24 Fed. Rep. 663; 
McClure v. Lancaster, 24 S. C. 273; Lawrence v. Law- 
rence, 14 Oreg. 77. 

% Morrison v. Thistle, 67 Mo. 601; Gardner v. 
Gardner, 7 Paige, 112; Willard’s Eq. Jur. 634 and ff. 

il Jenne v. Marble, 37 Mich. 319, 7 Cent. L. J. 232. 

12 Chadbourne v. Gilman, 10 Atl. Rep. 701; Putnam 
y. Bicknell, 18 Wis. 333; Smith v. Dean, 15 Neb. 482; 
Craig v. Chandler, 6 Colo. 543. 

8 Furrow v. Athey, 21 Neb. 671. 

14 Wing v. Goodman, 75 Ill. 159; Indiana, etc. R. Co. 
v. McLaughlin, 77 Ill. 275. 

%B Smith v. Seiberling, 35 Fed. Rep. 681; Sims v. 
Rickets, 35 Ind. 181. 

% Fisher v. Williams, 56 Vt. 586; Warlick v. White, 
86 N. C. 1389; Woodworth v. Tanner, 7 8. W. Rep. 104; 
Dull v. Merrill, 36 N. W. Rep. 677; Myers v. King, 42 
Md. 65. 

 Warlick v. White, supra. 





such conveyances have been made the covers 
for fraud, they are scrutinized very closely, 
and if in the slightest degree tainted with 
fraud, will be set aside.42 As the husband 
may make a deed of realty or gift of person- 
alty to his wife, so vice versa, the latter may 
make a conveyance or gift of her separate 
property to her husband. In those States 
where the husband must juin with his wife in 
an alienation of the latter’s statutory separate 
estate, a deed from wife to husband of such 
statutory separate estate is void, but good if 
her equitable separate estate is transferred.” 

Evidence of Gift to Husband.— The gift 
from wife to husband must be shown by the 
clearest evidence not to have been tainted by 
the influence growing out of the trust relation, 
and one that was prudent and that a trustee 
could conscientiously have made if made to 
another for whom the wife entertained af- 
fection.” The law presumes that the wife’s 
money, even in the possession of the husband, 
remains her own, and there must be the 
strongest evidence of an intention to make a 
gift." The mere receipt of money or prop- 
erty by the husband is but slight if any evi- 
dence of a gift on account of the confidential 
relations existing between the two.” In some 
States, under late acts, the same evidence is 
required to prove the transfer of property by 
the wife to her husband as husband to wife,” 
and where by statute she has power to con- 
tract with him, she will not be supposed in 
such cases to act under the marital influence, 
but will be affected by the rules applicable to 
to other persons.™ 

Creditor and Debtor.—It has been repeat- 
edly held that husband and wife may become 
the creditor and debtor of each other in 
equity,” and when a wife loans to her hus- 
band money which is her separate property, 
upon his promise to repay, it creates an 
equity in her favor which a court of equity 
will enforce in the absence of fraud.* Such 

18 Thomas v. Mackay, 5 Cent. L. J. 253. 

19 Morrow v. Turner (Mo.), 16 West, 260; Breit v. 
Yeaton, 101 Ill. 242. 

2 Smyley v. Reese, 53 Ala. 89. 

21 Hileman vy. Hileman, 8 Ind. 1. 

22 McNally v. Weld, 30 Minn. 209. 

23 Houston v. Clark, 50 N. H. 479. 

24 Rencher v. Wynne, 86 N. C. 268. - 

% Butterfield v. Stanton, 44 Miss. 15; Hyde v. 
Powell, 47 Mich. 156; Murphy v. Carpenter, 22 Hun, 
15; McCampbell v. White, 31 Am. Rep. 623; Schouler 


on Husband and Wife, § 395, 
% Pillow v. Sentelle, 5 S. W. Rep. 783; Thoms v. 
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equity will be enforced not only against 
him but as well against his represen- 
tatives, including his assignee in bankruptcy.” 
The jurisdiction of equity to enforce the ob- 
ligation of the husband in such cases is 
founded upon the protection of the separate 
property rights of the wife.” 

Requisites of Relation of Creditor and 
Debtor.—Every loan of money by the wife to 
her husband does not create the relation of 
creditor and debtor between them. It must 
be money loaned from her separate equitable 
estate,” and there must be an express prom- 
ise by the husband at the time to repay, 
clearly shown in any of the modes known to 
the law.” If she allows him to use her prop- 
erty without exacting from him a promise to 
repay, no such promise will be presumed by 
the law.** On account of the relation of the 
parties a gift will sometimes be presumed.” 
Mere expectation of the wife at the time of 
the loan to him that he will repay is not suffi- 
cient ;* nor testimony of the parties to a gen- 
eral understanding that he should be account- 
able to her.* Where he uses her income for 
their common benefit, a gift will be presumed, 
and she cannot afterwards come in as a cred- 
itor of the husband.* 

Husband may be Wife’s Creditor.—Where 
a married woman, having a separate estate or 
business, employs her husband to manage the 
same, and agrees to pay him a stated com- 
pensation for his services, a chose in action 
in his favor against her is created, which, on 
her failure to pay, can be reached by a judg- 
ment creditor of the husband.* 

Mortgagor and Mortgagee.—Since the rela- 
tion of creditor and debtor may exist between 
hushand and wife, and conveyances may be 


Thoms, 45 Miss. 263; Rowland v. Plummer, 50 Ala. 
182; George v. High, 85 N. C. 99; Woodworth v. Sweet, 
51 N. Y. 8; Logan v. Hail, 19 Iowa, 491. 

1 Jaycox v. Caldwell, 51 N. Y. 395; Taggard v. Tal- 
cott, 2 Edw. Ch. 628; Marsh v. Marsh, 43 Ala. 677; 
Clark v. Hezekiah, 24 Fed. Rep. 664. 

% Clark v. Hezekiah, 24 Fed. Rep. 664. 

22 Medsker v. Bonebrake, 108 U. S. 66; Terry v. 
Wilson, 63 Mo. 493. 

%® Clark v. Clark, 86 Mo. 114; Farmers’, etc. Bank v. 
Jenkins, 3 Cent. Rep. 710. 

31 Knowlton v. Mish, 17 Fed. Rep. 198. 

32 Patterson v. Hill, 61 Iowa, 534. 

33 Levi v. Rothschild, 12 Cent. Rep. 861. 

% Farmers’, etc. Bank v. Jenkins, 3 Cent. Rep. 710. 

35 Re Jones, 6 Biss. 68. 

% Kingman v. Frank, 19 Cent. L. J. 470; Hanford v. 
Bockee, 20 N. J. Eq. 101; Alward v. Alward, 2 N. Y. 
842. 





made directly from one to the other, either of 
the parties may make an assignment of prop- 
erty to the other in payment of a debt,” or 
execute a mortgage to secure its payment.* 
To support such conveyances against the 
claims of attacking creditors, the indebted- 
ness must have been made in good faith and 
for a valuable consideration.” 

Trustee and Cestui que trust.—A promise of 
the husband to the wife is often enforced in 
equity through the medium of a trust. Where 
the husband invests the wife’s money in land, 
but takes the title in his own name, he will be 
considered as holding the same in trust for 
her, and will be compelled to convey the land 
to her or restore the money.” Where he re- 
ceives her money for investment, but fails to 
so use it, he will be compelled to account to 
her for it.“' If the purchase money for land 
conveyed to the husband is paid by the wife, 
she has an equity to have a trust declared and 
enforced against him to the extent of her 
payment. When, on the other hand, the con- 
sideration is paid by the husband and the deed 
taken to the wife, it is presumed to be a gift by 
him and no trust arises in his favor, unless he 
overcome the presumption by evidence of a 
different intention.” Such a conveyance is 
held to be an advancement.” 

Principal and Swrety.—The relation of 
principal and surety may exist between hus- 
band and wife, and when such a relation is 
established, the law is well settled that the 
wife may as readily avail herself of all the 
beneficial rights and remedies conferred there- 
by, as any other surety whatsoever.“ 


37 Rowland v. Plummer, 50 Ala. 182. 

% Booker v. Worrill, 55 Ga. 332; Kauffman vy. 
Whitney, 50 Miss. 132; Miller v. Krueger, 13 Pac. Rep. 
641; Clough v. Russell, 55 N. H. 279; Chadbourne vy. 
Gilman, 5 New Eng. Rep. 65. 

39 Bronson v. Maxwell, 20 Cent. L. J. 362; Terry v. 
Wilson, 63 Mo. 499; 1 Bish. Law Married Women, § 720; 
Huber v. Huber’s Admr., 10 Ohio, 371; Wood vy. 
Warden’s Admr., 20 Ohio, 518; Denning v. Williams, 
26 Conn. 226. 

# Cade v. Davis, 96 N. C. 189; Heberd v. Wines, 2 
West. Rep. 754; Fresch v. Wirtz, 34 N. J. Eq. 124; 
Derry v. Derry,19 Cent. L. J. 498; Bangert v. Bangert, 
13 Mo. App. 144; Payne v. Twyman, 68 Mo. 339; 
Martin v. Colbern, 88 Mo. 229; City Nat. Bank v. 
Hamilton, 34 N. J. Eq. 158; Kidwell v. Kirkpatrick, 70 
Mo. 216. 

41 Walker v. Walker, 9 Wall. 743. 

# Kline v. Ragland, 47 Ark. 111. 

# Darrier v Darrier, 58 Mo. 222. 

#4 Wilcox v. Gibbs, 64 Mo. 388; Niemcewicz v. Gahn, 
3 Paige, 614; John v. Reardon, 11 Md. 465; Wright v. 
Austin, 56 Barb. 13. 
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Principal and Agent.—The wife may be the 
agent of her husband, and the husband the 
agent of his wife when he acts with reference 
to her separate estate.“ A married woman 
having separate property may carry on busi- 
ness through her husband, as her agent, and 
he may bind her separate property by acts 
done in connection with the business, in like 
manner as though the relation of husband 
and wife did not exist.“ To establish an 
agency for the wife on the part of the hus- 
band, the evidence must be cogent and strong, 
and more satisfactory than would be required 
between persons occupying different rela 
tions.“ It must be shown: First, That the 
act of the husband was within the power del- 
egated to him by his wife: and second, that 
it was a transaction and for a considera- 
tion, in respect to which she was at liberty to 
contract and bind her separate estate.” 

Partnership.—With respect to the separate 
property of a married woman, under her sole 
control, she may form a valid partnership, 
even with her husband.” Where the husband 
furnishes only a portion of the labor and 
skill, or capital and credit, used in carrying 
on business, the wife will be entitled, even as 
against his creditors, to such portion of the 
profits as will compensate her for what she 
has contributed to the business, either in the 
shape of capital or trade. A married 
woman who has no separate estate cannot, 
save in a few excepted cases, make a valid 
partnership contract.” 

Landlord and Tenant.—Where it appears 
that a wife who holds the estate in a 
farm to her sole and separate use, lives upon 
it with her husband, and he manages and con- 
trols it, as if he were the absolute owner, it 
is to be presumed in the absence of any evi- 
dence to the contrary, that he holds and oc- 

4 Gulick v. Groom, 2 Vroom. 182; Goodman v. 
Kelley, 42 Barb. 194. 

# Keating v. Korfhage, 88 Mo. 533; Walker v. Car- 

- rington, 74 Ill. 446; Vailv. Meyer, 71 Ind. 159; Wood 
v. Wood, 83 N. Y. 575; Harper v. Dail, 92 N. C. 394; 
Kansas City Planing Mill Co. v. Brundagee, 25 Mo. 
App. 268. 

# Louisville Coffin Co. v. Stokes, 78 Ala. 372. 

# Eyster v. Capelle, 61 Mo. 580; Rowell v. Klein, 44 
Ind. 291: McClaren v. Hall, 26 Lowa, 297. 

# Nash v. Mitchell, 6 Cent. L. J. 167. 

% Dunifer v. Jecko, 87 Mo. 282; In re Kinkead, 3 
Biss. 405; Contra, Fairlee v. Bloomingdale, 67 How. 
Pr. 292; Haas v, Shaw, 91 Ind. 384. 

51 Penn v. Whitehead, 17 Gratt. 503; Contra, Nat. 


Bank v. Sprage, 20 N. J. Eq. 13. 
% Lindley on Partnership, 84. 





cupies it with her consent, as her tenant under 
some lease, verbal or written, rather than that 
he manages the farm for her in the capacity 
of servant or hired man.® 

Confession of Judgment.—The rule has 
been established in some of the States that 
where a husband is honestly indebted to his 
wife, he may confess a judgment in her favor, 
and execution thereon may issue in her name. 
Since he may make a valid transfer of real 
or personal estate to secure a debt owing to 
her, so he may confess a judgment in her 
favor, and his property may be taken on exe- 
cution to satisfy the judgment.“ Such in- 
debtedness must be clearly established, and 
not contracted for a fraudulent purpose.™ A 
confession of judgment by the husband to 
the wife may be made without the interven- 
tion of a trustee.* 

Enabling Statute.—In some of the States 
the unity of the wife and husband with refer- 
ence to contracts between them, has been 
abrogated by statute.” But unless the stat- 
ute expressly provides that husband and wife 
may contract with or sue each other; the rule 
remains as at common law that contracts be- 
tween them are void. Such statutes are in 
derogation of the common law, and are not to 
be extended by construction.® 

Davip PLEssNER. 
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5% Kinkade v. Cunningham, 15 Atl. Rep. 905; Bron- 
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Markling, 30 Ark. 17. 

5 Thomas v. Mueller, 106 Ill. 36. 

5% Rose v. Latshaw, 90 Pa. St. 238. 

57 Wilson v. Wilson, 36 Cal. 447; May v. May,9 Neb. 
16; Hall v. Hall, 52 Tex. 294; Thoms v. Mueller, 106 
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STOCK EXCHANGES— BOARDS OF TRADE — 
SEATS AND MEMBERSHIPS — LIABILITY 
THEREOF FOR OWNERS DEBTS. 


HABENICHT V. LISSAK. 


Supreme Court of California, March 8, 1889. 


1. A seat in a stock exchange is liable for its owners 
debts. 


2. In such a case the appointment of a receiver to 
sell the seat, and an order directing its owner to assign 
his interest therein to the purehaser, is the proper 
method to follow. 
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PATERSON, J., delivered the opinion of the 
court: 

In March, 1884, the plaintiff recovered judgment 
against defendant for several thousand dollars. 
About a year later a writ of execution was issued 
on the judgment, and placed in the hands of the 
sheriff, by whom it was afterwards returned wholly 
unsatisfied. In June, 1885, the proceedings to be 
reviewed herein — proceedings supplemetary to 
execution—were instituted by the plaintiff upon 
the unsatisfied judgment in his favor. Upon the 
examination of the judgment debtor, it was dis- 
closed that he owned a seat or membership in the 
San Francisco Stock and Exchange Board, and 
another seat or membership in the San Francisco 
Produce Exchange. InSeptember, 1885, upon due 
notice given, plaintiff made a motion for the ap- 
pointment of a receiver of the two seats above 
named, with power to sell the same, and apply 
the proceeds thereof in satisfaction of the judg- 
ment. The motion was accompanied by an affi- 
davit setting forth the facts above stated, and the 
additional facts that defendant had refused to 
apply the seats in satisfaction of the judgment, 
and that each of said seats exceeded in value the 
sum of $1,000. Upon the hearing of the motion, 
the defendant filed affidavits, in one of which the 
constitution and by-laws of the two boards were 
fully set forth. It appears from the oonstitution 
and by-laws of the San Francisco Stock and Ex- 
change Board that the legal title and ownership 
of the property of the association is vested in cer- 
tain officers ‘‘in trust for the benefit and enjoy- 
ment of its members;’’ that ‘‘no member, under 
any circumstances, shall be deemed to have, or 
claim, or possess any individual right, title or in- 
terest in the property or assets of the association, 
except when the same shall be finally dissolved, 
and its affairs wound up by its then remaining 
members;’’ that every application for member- 
ship is subjected to the scrutiny of a committee, 
whose report, if favorable, entitles the applicant 
to be balloted for, and, whether favorable or un- 
favorable, the applicant may be rejected by twenty 
negative votes; that ifa member of the associa- 
tion join any similar organization in this State he 
may be immediately expelled; that it is ‘“‘dis- 
tinctly understood and agreed between the board 
and each member thereof that the board reserves 
the right to reject any nominee.” 

The constitutions and by-laws of the two boards 
are, so far as the questions before us are con- 
cerned, similar in characte:; and so far as the 
rights, duties, and interests of the members are 
concerned, the laws of the two boards are essen- 
tially the same as those of other stock and produce 
exchanges in New York and other States of the 
Union. 

After the hearing upon the motion, the court 
below made an order appointing C. K. Bonestell, 
Esq., a receiver of both seats, with power to sell 
the same and apply the proceeds thereof, after 
payment of the expenses, to the satisfaction of the 
judgment, and requiring the defendant to execute 





any assignment or other instrument necessary for 
the purpose of vesting his title to the seats in 
such person or persons as might become pur- 
chasers thereor from the receiver, and might be 
qualified to hold the same under the rules of the 
respective boards. No provision was made in the 
order as to the manner of sale,—whether it should 
be a public or private sale. Thereafter the re- 
ceiver reported to the court that te had sold the 
seats toone H. L. E. Meyer for the sum of $2,- 
200. This sale was confirmed by the court, the 
amount realized from the sale was credited on 
the judgment, and the appellant was directed to 
execute and deliver assignments of the two seats 
within five days thereafter, said assignments to 
be deposited, pending the appeal, with the clerk 
of the court. Appellant excepted to the order 
appointing the receiver, and directing him to sell 
the seats, and also excepted to the order direct- 
ing the execution and delivery of the assignments, 
but no objection was made to the order confirm- 
ing the sale. 

As stated by appellant, two questions are pre- 
sented here for consideration : 

1. Did the seats or any interest therein consti- 
tute property within the reach of the appellant’s 
judgment creditors? 

2. If they did, was the order appointing a re- 
ceiver, and the order directing the appellant to 
execute assignments of all his right, title, and 
interest in and to the seats a proper mode of 
reaching that property? 

On the first question presented there is an 
apparant conflict of judicial opinions. In Thomp- 
son v. Adams, 93 Pa. St. 55, the court said: ‘‘The 
seat is not property in the eye of the law; it 
could not be seized in execution for the debts of 
the members. It is the mere creation of the 
board, and, of course, was to be held and enjoyed 
with all the limitations and restrictions which 
the constitution of the board chose to put upon it.” 
In Pancoast v. Gowen, Id. 71, the court said: “A 
seat in the board of brokers is not property sub- 
ject to execution in any form. It is a mere per- 
sonal privilege, perhaps more accuratety a license, 
to buy and sell at meetings of the board. It 
certainly could not be levied on and sold under a 
fi. fa. The sheriff’s vendee would acquire no title 
which he could enfore.’’ It may be said, before 
passing to the authorities cited on the other side 
of the question, that in Thompson v. Adams “‘the 
plaintiff below was not a member but had fur- 
nished the money by which Richards obtained a 
seat.’’ He therefore contended that he was the 
equitable owner of the seat, and that the defend- 
ant had no right to apply the proceeds to debts 
due by Richards to other members, in pursuance 
of the terms of the constitution of the club. ' The 
question for the decision of the court there was 
whether or not plaintiff was entitled to the pro- 
ceeds of the seat, either in full or pari passu with 
the other creditors of said Richards, who at the 
time of his decease were members of the board, 
or whether the claims of such members were 
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paramount to the plaintiff’s until the former were 
satisfied. The court decided that the seat ‘‘was 
to be held and enjoyed with all the limitations 
and restrictions which the constitution of the 
board chose to put uponit.’”? And in Pancoast v. 
Gowen it did not appear whether there were any 
claims against the seat by members of the board, 
but ‘‘the answers of the garnishees admitted that 
Houston, the defendant in the judgment, owned 
a seat in the stock exchange, against which there 
were no Claims by the members of that body at 
the time the attachment was issued, but they 
alleged that claims had since been presented.” 
In the case before us it is not claimed that the 
defendant was, at the time of the proceedings in 
the court below, indebted to any of his associates 
in either board. 

In Hyde v. Woods, 94 U. 8S. 523, the cuurt de- 
cided that the proceeds of a sale of the seat in the 
hands of members of the board, after payment of 
the preferred claims of members of the board, 
could be reached by the assignee in bankruptcy, 
and of the person whose seat had been sold. 
While this was the only matter for decision be- 
fore the court, Mr. Justice Miller, speaking for 
the court, said: “There can be no doubt that the 
incorporeal right which Fenn had to his seat 
when he became bankrupt was property, and the 
sum realized by the assignees from its sale proves 
that it was valuable property. Nor do we think 
there can be any reason to doubt that, if he had 
made no such assignment, it would have passed, 
subject to the rules of the stock board, to his as- 
signee in bankruptcy. * * * Though we have 
said it is property, it is incumbered with condi- 
tions when purchased, without which it Gould not 
be obtained. It never was free from the con- 
ditions of article 15, neither when Fenn bought, 
nor at any time before or since. That rule 
entered into and became an incident of the prop- 
erty when it was created, and remains a part of 
it, into whose hands soever it may come.” 

In Clute v. Loveland, 68 Cal. 254, 9 Pac. Rep. 
133, this court said: ‘“The rules expressly author- 
ize each member to dispose of his seat, subject 
however, to the condition that before the pur- 
chaser can participate in the proceedings of the 
board he must be elected a member thereof. The 
power to dispose of the seat includes the power 
to dispose of it absolutely or conditionally. If a 
member should sell his seat to one who should 
not be elected a member of the board, it cannot 
be doubted that such purchaser would take, sub- 
ject to the conditions imposed by the rules of the 
association, the interest of the seller in the prop- 
erty of the association. * * * Whether the 
disposition be absolute at the beginning, or sub- 
sequently becomes so through judicial preceed- 
ings, the result is the same.’ It is true, in that 
case there was an agreement between the parties, 
Clute and Loveland, by which the latter mort- 
gaged his seat to the former as security for the 
repayment of moneys due from the one to the 
other. But this particular feature of the case, if 





the seat is property, is not enough to distinguish 
it in principle from the one before us. The con- 
stitution and by-laws of the association seem to 
regard the seats as property. Article 13 of the 
constitution provides that a member in good 
standing “shall have the right to dispose of his 
privileges in the board, and to nominate a suc- 
cessor to fill the vacancy occasioned by his retire- 
ment, * * * but the board reserves the right 
to reject any nominee. In the event of the death 
of a solvent member, the board will dispose of 
the vacant seat to the best advantage for the 
benefit of his widow and children, or those per- 
sons who shall be designated by him in his last 
will and testament,’ ete. Whenever a member 
has been deprived of his privileges, or surrenders 
his membership, it is provided that his seat may 
be sold, and the president of the board, as trustee, 
shall hold the proceeds ‘“‘to discharge the obliga- 
tions due by such person to members of the board, 
and any surplus remaining shall, after having 
satisfied all other claims against him, be delivered 
to the delinquent, or to any person authorized to 
receive the same.’’ 

In Londheim v. White, 67 How. Pa. 467, the 
court said: ‘“‘It must be conceded, I think, in the 
light of all the decisions, that a seat or member- 
ship in the stock exchange is property, and 
should be applied in the same manner as other 
property of a debtor to the payment of his debts. 
It may .be surrounded and clogged with conditions 
and restrictions, but still itis property available 
for the payment of debts, and can be made avail- 
able for that purpose, subject to and by an ob- 
servance of those restrictions and conditions. * 

* *, This question has been passed upon so 
frequently by the courts as to make it no longer 
doubtful or debatable.’’ In Bank v. Murphy, 60 
How. Pr. 426, the court, referring to the conten- 
tion that such a seat is not tangible property, said : 
‘If such a result may be attained the effort of 
active imagination cannot circumscribe the asso- 
ciations human ingenuity will produce to thus 
transmute veritable assets into intangible, and yet 
most substantial and valuable, shadows.”” Judge 
Choate, in the United States district court, South- 
ern district, New York, upon an application for 
an order requiring a bankrupt to make a transfer 
of his seat in the New York Stock Exchange to 
the assignee in bankruptcy, or to such person as 
the assignee may procure as a purchaser of the 
seat, said: “It (the seat) is a part of the bank- 
rupt’s business assets, or more generally of his 
property, which it was the primary design of the 
bankrupt law to distribute among his creditors, 
and that the peculiarities which distinguish this 
from other property are, in view of the evident 
purpose and scope of the bankrupt law, mere 
technicalities—cobwebs, which the law is strong 
enough to break through.”’ Jn re Ketchum, 1 Fed. 
Rep. 842. See, also, Powell v. Waldron, 89 N. Y. 
328. 

We conclude, therefore, that the weight of au- 
thority and the better reasoning support the prop- 
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osition that such a seat or membership is property, 
and should be applied, as other property of a 
debtor, to the payment of his debts. To hold that 
it cannot be thus applied would establish a rule 
giving to the members of such associations the 
power to invest fortunes under the name of li- 
censes and privileges, and by their constitutions 
and regulations to establish a law of exemption 
for the same. 

Upon the other question raised we think there 
can be little doubt. In Bank v. Robinson, 57 Cal. 
520, it was held that proceedings supplementary 
to execution are intended to take the place of the 
creditors’ bill, and in such a proceeding it was 
proper to order the execution debtor to make an 
assignment to a receiver of his patent right to an 
invention. It was always the rule in a proceeding 
known as a “creditors’ bill,” as we understand it, 
to appoint a receiver after the execution had been 
returned nulla bona. Note to Ward v. Beebe, 15 
Abb. Pr. 373; Stoors v. Kelsey, 2 Paige, 417; 
Hadden y. Spader, 20 Johns. 554; Londheim v. 
White, supra; In re Ketchum, supra. Freeman, 
referring to such seats says: ‘‘They have been 
spoken of by the courts as property, and it has 
been said that on bankruptcy they would pass to 
the assignee, subject to the rules of the stock 
board. If this be true, they must be subject to 
execution in some mode, perhaps by creditor’s 
bill, or by proceedings supplemental to execution, 
in which a receiver could be appointed and a 
transfer to him compelled.” 1 Freem. Ex’ns (2d 
ed.) § 110; 2 Freem. Ex’ns (2d ed.) § 419; Code 
Civil Proc. § 564, subd. 4. 

No claim was made in the court below that a 
better price could have been realized for the seats 
than was obtained through the sale by the re- 
ceiver, and, as stated before, no objection was 
made to the order of the court confirming the sale 
of the seats for $2,200, nor has any appeal been 
taken therefrom 

The orders are affirmed. 


Nore.—An attempt will be made in this note to cite 
the principle authorities touching upon the question 
as to whether a seat in a stock exchange is liable for 
its owners’ debts. 

Cases in the Affirmative.—The United States Su- 
preme Court held, in the case of Hyde v. Woods,} that 
a membership in the stock exchange of San Francisco, 
was property, subject only to the rules of the 
exchange. The same question arose in the Superior 
Court of New York in 1877 in Ritterbaud v. Baggett,? 
and the same view was taken by the court as in the 
above case. Also in Grocers Bank v. Murphy, 60 How. 
Pr. 426. Beach, J., observed in this case, with refer- 
ence to the contention of counsel, that a seat in an ex- 
change is not tangible property and cannot be reached 
by creditors. “If such a result may be attained, the 
efforts of an active imagination cannot circumscribe 
the associations, human ingenuity will produce to thus 
transmute veritable assets into intangible and yet most 
substantial and valuable shadows.” In 1880, in the 
United States District Court, for the Southern District 
of New York, reported as In re Ketchum, 1 Fed. Rep. 
194 U. 8. (4 Otto), 523. 

24 Abb. (N. C.) 67. 





840, a case in bankruptcy, in which there was an ap- 
plication for an order requiring the bankrupt, 
Ketchum, to make a transfer of his seat in the New 
York Stock Exchange to the assignee in bankruptcy, 
or to such person as the assignee might procure as a 
purchaser, the court sustained the motion and made 
the order. The court, Choate, J., says: ‘“‘I think the 
case cannot be distinguished in principle from the case 
of Gallagher v. Lane, 19 N. B. R. 224, in which it was 
determined that a Washington market lease was prop- 
erty that belonged to the assignee. * * * The seat 
has a pecuniary value, which the rules of the society, 
as interpreted and applied in practice, permit the 
holder to realize by a sale and transfer. There is no 
practical difficulty in effecting a transfer of this right 
or interest for a pecuniary consideration, subject to the 
condition that the debts of the present holder tomem- 
bers are first paid, and the right or privilege is to all 
interests and purposes a business right or privilege, 
useful for business purposes only. I see nothing in 
the rules of the exchange which renders it impossible 
for the seat to be disposed of by the assignee in bank- 
ruptcy, with the co-operation of the bankrupt, subject 
to the condition above mentioned. The equity of the 
creditors is as obvious as in the case of the market 
lease. This seat in the board was actually used as a 
part of the bnsiness capital of these bankrupts as stock 
brokers. To suffer the bankrupts still to hold it, 
virtually withdraws several thousand dollars in value 
of their business assets from the creditors.’”?’ The same 
view was taken in Londheim v. White.® 

In Clute v. Loveland,‘ it was held that a member of 
the San Francisco Stock and Exchange Board might 
pledge or mortgage his seat, and that the lien thereby 
created might be enforced and the seat sold, subject to 
the conditions imposed by the rules of the association. 

It was held in Durkee v. Stringham,5 where certain 
parties associated in the formation of a joint stock 
company for the purposes of holding (in the name of a 
trustee) ¢nd improving 1 eal estate, and manufacturing 
lumber, etc., and to that end, fixed the nominal amount 
of their capital stock and apportioned the same, issu- 
ing transferable certificates therefor to the several 
parties in interest, that these certificates represented 
an interest in the real and personal property of the 
association, which a court of equity would protect, and 
which could be sold or mortgaged by the owner like 
other speeies of property; which sales or pledges had 
the effect to convey or incumber his proportion of the 
joint property, subject to the indebtedness of the asso- 
ciation and the equitable rights of the other parties.® 
And it was held in Eliot v. Merchants Exchange,’ that 
certificates of membership in the Merchants Exchange 
of St. Louis are property, and are liable for the debts 
of the owner, and may, by creditor’s bill, be subject to 
the payment of a judgment creditor. And, further- 
more, that a debtor member of the exchange may, ina 
proceeding in which he and the exchange are joined, 
be restrained from disposing of his certificate of mem- 
bership, and may be compelled to transfer the certifi- 
cate to such purchaser, at sheriff’s sale, as possesses 
the qualifications of membership in the exchange. 

Cases in the Negative.—It was held in 1880, in Pan- 
coast v. Gowan,’ that aseatin the Philadelphia Stock 


8 67 How. Pr. 467. 

468 Cal. 254. 

58 Wis. 1. 

6 14 Mo. App. 234.. See also Powell v. Waldron, 89 N. Y: 
328; Inre Werder, 15 Fed. Rep. 800; The State v. Ga: 
Medical Society, 38 Ga.626; Jones v. Fisher,2 W. Rep. 
890; Weaver v. Fisher, 110 Ill. 146. 

793 Penn. 66. 
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Exchange is not property subject to execution in any 
form, on the ground that it is a mere personal privi- 
lege or license to buy and sell at the meetings of the 
board. Anda like view was taken in Thompson v. 
Adams.® “Scrutinizing the Pennsylvania cases closely, 
it cannot be strictly said that they are authorities for 
the negative of the above proposition. In both cases, 
whatever was said by the court as to the property 
nature of exchange memberships, was obiter dicta. 
An analysis will clearly indicate this: Thompson 
loaned Richards money, wherewith the latter pur- 
chased a seat in the Philadelphia Stock Exchange, an 
unincorporated association. Some time thereafter 
Richards died, being indebted to several members of 
the board, when his seat was duly sold, subject to a 
by-law of the association, and the proceeds applied 
toward the extinguishment of his indebtedness to 
fellow-members. Thompson and Richards were both 
members of the exchange. Thompson contended that 
he was the equitable owner of,the seat, and was en- 
titled as such to the entire proceeds of the sale. The 
supreme court decided that he was not, and that there 
was nothing unlawful or unreasonable in the regula- 
tion under which the seat was held. 

In the other case, Pancoast had obtained a judgment 
against one Houston, who was also a member of the 
Philadelphia Stock Exchange. Pancoast garnished 
Gowen and others, comprising the exchange. The pro- 
ceedings were instituted in the light of a Pennsylvania 
statute, providing for a levy upon stocks belonging to, 
and debts due a judgment debtor. The garnishees 
answered that Houston did own a seat in the exchange, 
against which there were no claims by the members of 
that body at the time the garnishee process was issued, 
but alleged that the seat was owned, subject to certain 
conditions imposed by its rules and regulations, and 
that the seat was the property of the exchange until 
all questions of claims against its owner by members 
of the association were settled. The board claimed 
that until it had some means of knowing that all such 
débts had been fully settled, or that none existed, that 
it could not be lawfully garnished or attached, or the 
seat sold. The court held that had there been left in 
the hands of the defendant any balance, after paying 
the debts due to the members, it could properly be 
reached. What was really before the court in both 
cases, was not whether a seat in the exchange was 
property, but the validity or invalidity of certain by- 
laws, and what was their obligatory force. The learned 
judges were willing to vest the property question upon 
their judicial dictum, simply, and to treat the matter 
as a foregone conclusion—a self-evident proposition. 

In Barclay v. Smith,® on the other hand, the Illinois 
Supreme Court albeit viewing the Pennsylvania decis- 
ions as stare decisis, et non quieta movere, neverthe- 
less, seem to recognize their meagerness in the matter 
of reason and authority. This is evidenced by Justice 
Craig’s studied and ingenious argument. But with all 
due respect for the learned court, their logic will 
hardly stand the test of analysis.”!© Andit has been 
held in New York, that where the constitution of a 
stock exchange under which such member binds him- 
self in respect to the manner of his transaction of 
business, and of his right to continue in membership, 
provides that, when one has lost his membership or 
seat, the proceeds of the sale of such seat may, by force 


8 Id. 56. 

9 107 Ill. 349. 

10 Law of the Produce Exchange: Bisbee v. Simonds, 
pp. 68 91. In line with the Pernsylvania cases above re- 
ferred to, see In re Sutherland, 6 Biss. 526. 





of constitutional provision, be appropriated to his 
creditors in the exchange, or to any of the corporate 
objects of the association, a member who, by offending 
against the laws of the exchange, may have forfeited 
his seat, has no further interest or title in it or its 
proceeds, and the privileges of membership having 
only been conferred upon him on condition that all the 
rights should revert to the exchange on the happening 
of certain events, he, having assented to the rules of 
the association, cannot be heard to complain of them 
as being against public policy, nor can his assignee.U 
It will thus be seen that the weight of authority, in- 
cluding all the recent cases, favors the affirmative 
view. SoLon D. WILSON. 


11 Belton v. Hatch, 17 N. E. Rep. 225. 








JETSAM AND FLOTSAM. 





THE Supreme Court of Texas recently reversed a 
negligence case for the use by counsel for plaintiff in 
his opening argument of the following language, 
“Gentlemen, these powerful railroad corporations will 
not do justice to any one unless compelled to do it. If 
they were to kill your horse to-day, they would not 
pay you anything for it, but they would tell you to 
sue, and go to the court for your money, and then they 
would fight you with all their power. They will take 
any advantage of you they can, no matter how just 
your case. Now, I hope you will make them pay the 
last cent you can in this case for killing their mother.”’ 

THE New York Court of Appeals has just rendered 
a decision of considerable importance in regard to the 
liability of banks on certified checks, The decision 
was rendered in the case of Henry Clews & Co. against 
the Bank of New York, which had been before the 
court twice before, having been tried four times and 
each time appealed to the general term. A draft on 
the defendant bank fell into the hands of a person 
other than the one for whom it was intended, was 
presented at the bank and certified; but the bank on 
being notified of the theft, stopped payment of the 
draft and entered a note of the matter inits proper 
books of record. The draft was raised from $245 to 
$2,450 and was by a stranger tendered to the plaintiffs 
in payment for some bonds. On sending to the bank 
to make inquiries, the paying teller having forgotten 
to consult the records, said it was all right. When the 
draft was deposited by Clews & Co. the bank refused 
payment. The bank is held liable for the full amount 
of the draft. 


THE Albany Law Journal calls attention to the fact, 
which may not be generally known, that Congress on 
August 1, of last year passed a law regulating the lien 
of judgments of the federal courts, and providing that 
those judgments shall be liens in the state in which 
they are rendered to the same extent and on the same 
conditions only as if rendered by a court of general 
jurisdiction of the State; but such judgment need not 
be docketed in any state office in the same country 
where it was rendered. 

EXECUTION BY ELECTRICITY.—With the new year 
the law took effect in this State substituting executions 
by electricity for hanging, in the case of all convicted 
of murder hereafter committed, There has been what 
a daily newspaper calls “a carnival of death and 
crime” in New York since the new law took effect. 
Whether there is any relation between the change in 
the law and this sudden outbreak of homicidal fury it 
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would be rash at present to say, but the coincidence is 
at least suspicious. One man was murdered fifteen 
minutes after the new year began, and there were a 
half-dozen shooting and stabbing affrays within the 
first twenty-four hours, some of which will probably 
have fatal results. There is little doubt that the crimi- 
nal classes look with less horror onthe new method 
of execution than on the gallows. One of our papers, 
with characteristic “enterprise,”’ sent an interviewer 
through the “murderers’ row” of the Tombs not long 
ago, and questioned the men under sentence of death. 
With one accord they pronounced in favor of the new 
law, and regretted that, if they must die, the law did 
not apply to their cases. Is the approval of the crim- 
inal classes the best kind of endorsement that a change 
in the law can have?—N. Y. Examiner. 








RECENT PUBLICATIONS. 





THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the ‘‘American Decisions” 
and the “American Reports,’? Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freeman and the Associate Editors of the “‘Amer- 
ican Decisions.” Vol. IV. San Francisco: Bancroft- 
Whitney Company, Law Publishers and Law 
Booksellers. 1888. 

This volume of the American State Reports sustains 
the reputation of its predecessors. It contains many 
important cases, notably, Sheehy v. Kansas City Cable 
Co., on subject of damages to property by changing 
grade of street; Mason‘c Savings Bank v. Bangs, where 
it is held that a banker has no lien on securities for 
general balance, where the securities were pledged to 
him to secure payment of a particular loan; Ninde v. 
Clark, where the effect of judgment nunc pro tunc on 
bona fide purchaser for value is considered. There is 
a very good note to Commonwealth vy. Arnold, on the 
question whether granting new trial in criminal case 
may subject defendant to conviction for a higher grade 
of offense. 

Books RECEIVED. 

A SUMMARY OF THE COMMERCIAL LAW OF THE 
UNITED STATES, WITH BUSINESS FORMS AND 
PRACTICAL SUGGESTIONS. Designed for the uses 
of Merchants, Bankers, Manufacturers, Farmers, 
Mechanics, Factors, Brokers and other agents; 
Clerks, Conveyancers, Commissioners, Notaries 
and Justices of the Peace; Shippers, Carriers, and 
Insurance, Telegraph and Telephone Companies, 
and men of business of all classes in all the States 
and Territories. Also, adapted to useas a Text 
Book in Commercial and ote — and colleges, 
ri Lee Knowlton Mihills, L.L. of the Akron 

ee Bar, and late Professor a “Law in Buchtel 
College. Des Moines, Iowa: ) ils Publishing Com- 
pany. 1889. 


AMERICAN AND ENGLISH CORPORATION CASES. 
Collection of Corporation Cases, both Private aE 
Municipal (Excepting Railway Cases), Decided in 
the Courts of Last Resort in the United States, 
= - po na and Canada. Jas. M. Kerr, Editor adi 

Kinney p Annotate ) a Vol. XXII. 
Long Tsiand, N . hdward Yaeatpoon 
9 rpubl is 


TREATISE ON THE AMERICAN LAW OF ADMINISTRA- 
TION. By J. G. Woerner, Judge of the Probate 
Court of the City of St. Louis. In Two Volumes. 
Boston: Little, Brown & Company. 1889. 


AMERICAN AND ENGLISH RAILROAD CasEs. A Col- 

— of all the Railroad Cases in the Courts of 

Last Resort in America and England. Jas. M. 

Kerr, Editor, Wm. M. McKinney, ee 

Vol. XXXV. Northport, Long Island, .N. 1 N. Y.: 
Edward Thompson Company, Pu 889. 





QUERIES AND ANSWERS. 





[Subscribers are invited to send short answers to the 
following.] 

Query No. 18. 

Have cities of the fourth-class in Missouri authority 
by ordinance to prohibit riding on bycicles on its 
streets? Please cite authorities bearing upon this 
point? F.C. 

QuEry No. 19. 

A, who has no title whatever, but who has had con- 
structive possession for many years, leases and to farm 
lets, under a parol agreement, to B, who knew that A 
had no title (or who at least knew that it was generally 
understood in the neighborhood that he had no title) 
certain lands, the title to which was in the United 
States, although the land had never been surveyed, for 
a term of one year, reserving as rent one-third of the 
crop. B cultivated the land and appropriated to his 
own use all the crop. After he has removed the crop 
and left the land is he estopped from denying A’s title 
as landlord, and has A aright ofactionagainst B? A. 








HUMORS OF THE LAW. 





A NEGRO preacher in Virginia, soon after the close 
of the late war, who had been convicted of larceny on 
cogent proof, was put to his election by the court be- 
tween three months’ confinement in jail or thirty-nine 
stripes at the whipping-post. Calling to his aid some 
of his flock, he was earnestly advised to go to jail rather 
than subject himself to the suffering and ignominy of 
the whipping-post. To this he replied: ‘‘Dat’s all so, 
but what’s gwine to come ob de Gospel while I’s in dat 
prison.” 
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WEST VIRGINIA .... .ccccccesececccces coesccces seseeeee dd, 128 

WISCONSIN ..... Soemeteubioemitboonnse eeceseee eeee 96, 118, 127 
1. APPEAL. Where a plaintiff in an action tried in 





the city of St. Louis prays judgment for $2,800, but his 
real demand, as gathered from the record, is for a sum 
less that $2,500, the case falls properly within the juris- 
diction of the St. Louis court of appeals, Const. Mo. art. 
6, § 12, limiting the jurisdiction of the supreme court, on 
appeal from such court, to cases where the amount in 
dispute, exclusive of costs, exceeds the sum of $2,500.— 
Anchor Milling Co. v. Walsh, Mo., 11 8. W. Rep. 217. 

2. APPEAL. Points decided by the supreme court 
on appeal will not be reviewed on a second appeal in 
the same case.— Davenport v. Kleinschmidt, Mont., 20 Pac. 
Rep. 823. 

3. APPEAL — Jurisdictional Amount. —— Courts look 
first to the record in order to determine the question 
of appellate jurisdiction. It is only when the record 
fails to fix the amount in dispute that an appeal can be 
sustained by affidavits fixing such amount. — Webbdv. 
Hoth, La., 5 South. Rep. 536. 

4. APPEAL—Transcript— Mistake. The fact that 
the clerk of the circuit court,in preparing transcripts 
on appeal to this court, labored under a mistake as to 
the time within which the transcripts were required to 
be filed, is not a valid excuse for a failure to file them 
within the time prescribed by the established rules. — 
Richardson v. Green, U. 8. 8. C.,98. C. Rep. 443. 

5. ASSUMPSIT. In the absence of an express con- 
tract one cannot recover for board or clothing fur- 
nished to a relative living with him as a member of the 
family.— Wyley v. Bull, Kan., 20 Pac. Rep. 855. 

6. ATTACHMENT. Where a motion to discharge an 
attachment is sustained, and the plaintiff fails to file 
an undertaking for the retention of the attached prop- 
erty, while he thereby loses his attachment lien on 
such property, yet, as the order discharging the at- 
tachment is a final order, he may have it reviewed on 
error. — Adams County Bank v. Morgan, Neb.,41N. W. 
Rep. 993. 

7. ATTORNEY AND CLIENT. An agreement reciting 
thata firm,the holders of certain claims have con- 
stituted K, their true and lawful attorney to demand, and 
receive, and to take all lawful means to collect said 
claims, and agreeing, in consideration of the services 
of K that he and his legal representatives shall be en- 
titled to retain 25 per cent. of the amount collected, is 
more than a power of attorney, and was not revoked 
by the subsequent dissolution of the firm and the death 
of the surviving partner. — Hodges v. Grapel, N. Y., 20 N. 
E. Rep. 542. 

8. BANKS—National Banks— Increase in Capital. 
National banks have no authority to increase their 
capital stock except as provided by Rev. St. U. 8. § 5142, 
and act Cong. May 6, 1886.— Winters v. Armstrong, U. 8. ©. 
Ohio, 37 Fed. Rep. 508. 

9. BANKS AND BANKING. A bank having delivered 
a box deposited with them tothe bearer of ticketor 
card which called for the delivery of the box to “bearer,” 
had legally complied with its contract, and was there- 
fore exonerated from all responsibility in the premises. 
—Fisk v. Germania Nat. Bank, La., 5 South. Rep. 5382. 


10. CARRYING WEAPONS. Evidence that defendant 
carried a pistol concealed in a hand-basket, which he 
earried in his hand, or on his arm, from his residence 
to a street-railway station, and that when he entered 
the car he put the basket on the seat beside him, is 
sufficient to convict of carrying a weapon “concealed 
about his person.” — Diffey v. State, Ala., 5 South. Rep. 
576. 

ll. CARRIERS—Venue, An action for the refusal 
by a railroad company to issue a through bill of lading 
over its road and to a point on the line of a connecting 
carrier should be brought in the county where the re- 
fusal occurred, that is, the point of shipment, or in the 
county of defendant’s residence. — Coles v. Central Rail- 
road ¢ Banking Co., Ga., 98. E. Rep. 127. 

12, CARRIERS—Connecting Carriers. ———Each of sev- 
































eral connecting carriers is liable to the owneron a 
through bill of lading issued by the first, for damages 
to goods shipped, with recourse against the one in 
fault.—Richardson v. The Charles P. Chouteau, U. 8. 0. C. 
La., 37 Fed. Rep. 532. 

13. CARRIERS—Passengers. A railroad company, 
being bound to protect its passengers from the violence 
and insult of its own servants, is liable for the damages 
caused by an assault on a passenger by the conductor 
in charge of the train, though the assault is made will- 
fully and maliciously, and inno manner connected with 
the discharge of the conductor’s duties. — Dillingham v. 
Anthony, Tex., 118. W. Rep. 139. 

14. CARRIERS OF Pa li — Where 
plaintiff was injured by being a in 1 the eye by a piece 
of coal supposed to be from a passing train: Held, that 
an instruction that the jury should begin the considera- 
tion of the case with the fact established that the 
injuries were the result of the negligence of defendant 
was error.—Penn. R. Co. v. McKinney, Penn., 17 Atl. Rep. 
14. 

15. CARRIERS. A railroad company operating a 
line of railroad in this State isa common carrier, and 
cannot under the provisions of the constitution limit 
its HMability, as such, by special agreement with a 
shipper.— Missouri Pac. Ry. Co. v. Vandeventer, Neb. 41 N 
W. Rep. 908. 

16. CARRIERS—Goods—Limiting Liability. A stip- 
ulation in a bill of lading that the carrier will not be 
“liable for damages (neither from fire or other cause) 
as common carriers for any article after it has been 
transported to its place of destination, and been placed 
in the depot of the company,” is valid.— Western Ry. Co. 
v. Little, Ala.,5 South. Rep. 563 

17. CHATTEL MORTGAGES. A description ef prop- 
erty in a chattel mortgage is sufficient where it will 
enable a third person, aided by inquiries which the 
instrument itself suggests, to identify the property. — 
Rawlins v. Kennard, Neb., 41 N. W. Rep. 1004. 

18. COMMUNITY PROPERTY. A husband who at the 
time of his marriage is merchandizing, and has a stock 
of goods which he sells, replaces, and gradually in- 
creases during thirteen years of coverture, the profits 
going to increase the community property, should, 
after his wife’s death, be repaid out of the community 
estate the value ofthe goods atthe time ofthe mar- 
riage.— Schmidt v. Huppman, Tex., 118. W. Rep. 175. 

19. CONVEYANCES — Convict. Under Rev. St. Mo. 
1879, § 1667, providing that a sentence of imprisonment 
in the penitentiary for a term less than life suspends 
all civil rights, a conveyance of land by a convict 
sentenced for a term of years is void, and passes no 
title.— Williams v. Shackleford, Mo., 118. W. Rep. 222. 

20. CONSTITUTIONAL Law — Railroad Company. 
Gen. St. Colo. p. 812, § 2798, which provides that “every 
railroad corporation operating its line of road, or any 
part thereof, in this State, shall be liable for all dam- 
ages by fire that is set out or caused by operating any 
such line of road, or any part thereof” is constitutional. 
—Union Pac. Ry. Co.v. DeBusk, Colo., 20 Pac. Rep. 752. 

21. CONSTITUTIONAL Law— Titles of Acts. Act N. 
Y. 1868, authorizing the formation of a corporation 
under the manufacturing company laws to carry on 
the business, is not invalid under Const. art. 3,§ 16, 
forbidding the passage of any private or local bill em- 
bracing more than one subject, which shall be ex- 
pressed in its title. — Astor v. New York A. Ry. Co., N.Y., 
20 N. E. Rep. 594. 

22. CONTRACT—Recission. A person bona jide and 
casually told his partner that he was worth $30,000 
above his debts. Afterwards he purchased his part- 
ner’s interest in the partnership, agreeing to indemnify 
him against thefirm debts. Subsequently it appeared 
that in fact his debts exceeded his assets: Held, that 
the partner had no right to consider the statement as 
entering: into the negotiations for the purchase, and 
could not, because of its inaccuracy, rescind the trans- 
fer.—Arnold v. Hagerman, N.J., 17 Atl. Rep. 93. 

23. CORPORATIONS— Contracts. ——— Where the con- 
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tract of a corporation purports to be sealed with its 
corporate seal, and it is proven to be signed by the 
proper agents of the corporation, the presumption is 
that the seal was affixed by the proper authority, and 
such contract will be held valid until the contrary is 
shown .—Fidelity Ins. T. § D. Co. v. Shenandoah Val. R. 
Co., W. Va., 98. E. Rep. 180. 

24, CORPORATION—Dissolution. The stockholders 
of an insolvent corporation are not necessary parties 
to a bill by a creditor against the corporation, and the 
trustees to whom it has conveyed all its property for 
the benefit of creditors, filed to enforce collection of 
the unpaid subscriptions to the capital stock, they 
being represented by the corporation and its officers.— 
Hambleton v. Glenn, Va., 9 8. E. Rep. 129. 

25. CORPORATIONS—Stockholders. A subscription 
to the stock of a corporation, constitutes, first, a con- 
tract between the subscribers themselves to become 
stockholders when the corporation is formed, upon the 
conditions expressed in the agreement, second, it is 
the nature ofa continuing offer to the proposed cor- 
poration, which, upon acceptance by it, becomes as to 
each subscriber a contract between him and the cor- 
poration.— Minneapolis Threashing Machine Co. v. Davis, 
Minn., 41 N. W. Rep. 1026. 

26. CORPORATIONS— Ultra Vires. Acts ultra vires, 
or in excess of powers, are not necessarily a misuser 
of franchises, such as will warrant their forfeiture. To 
justify such forfeiture the ulira vires acts must be so 
substantial and continued as to so derange or destroy 
the business of the corporation that it no longer fulfills 
the end for which it was created. Ultra vires acts may 
be such as to justify interference by the State by in- 
junction, while they would not be sufficient ground for 
a forfeiture of the corporate franchises in proceedings 
by quo warranto. — State v. Minn. Threshing Manuf. Co., 
Minn., 41 N. W, Rep. 1(20. 

27. CORPORATIONS — Stockholders. An original 
stockholder who signs without qualification a subscrip- 
tion for new stock to increase the original stock is not 
entitled to cancellation of his subscription and repeti 
tion for the amount paid in, on the ground that all the 
new shares were not subscribed for.— Avegne v. Citizens’ 
Bank of Louisiana, La., 5 South. Rep. 587. 

28. CosTs. A motion for security for costs, under 
§ 4, of act 136 of 1880, is not an appearance which goes 
to the merits of the suit. It is an ex parte proceeding, a 
matter of right, which the court has no legal discretion 
to refuse.—Collier v. Morgan’s L. § T. R. Co.,La ,5 South. 
Rep. 537. 

29. CourTs—Jurisdiction.— The county court, where 
the amount sued for is within its jurisdiction, has ju- 
risdiction to render a judgment foreclosing a mechan- 
ic’s lien on realty.— Wheatley v. Blalock, Ga.,98. E. Rep. 
168. 

30. CourTs—Federal Question. Rev. St. U. 8. § 709, 
providing for the review by the supreme court ofa 
judgment or decree of a State court upon three stated 
grounds, does not authorize the review of a decree of a 
State court setting aside conveyance made by a bank- 
rupt before his petition in bankruptcy was filed, in a 
suit brought by his assignee, when no other question is 
raised or determined than the intent of the grantor to 
defraud his creditors, — McKenna v. Simpson, U. 8.8. C., 
98. C. Rap. 365. 

31. CourTs—Federal Jurisdiction — Citizenship. 
Where a cause is removed into the federal court on 
the ground of diverse citizenship of the parties, and the 
declaration simply avers that the plaintiff isa joint 
stock company organized under the laws of a State 
other than the State of the defendant, the members of 
the company not being shown to be citizens of some 
State other thanthe State of the defendant, it is not 
shown that the federal court has jurisdiction.— Chapman 
v. Barney, U. 8. 8. C., 9 S. C. Rep. 426. 

32. COVENANT.——-Effect of recital in a deed, intended 
to show clearly grantor's title and held not to amount 
to a covenant of warranty.— Clerk v. Post, N. Y., 20 N. E. 
Rep. 578. . 























33. CRIMINAL LAw—Bail—Offense. An undertaking 
of bail taken before a magistrate upon a criminal ex- 
amination must state briefly the nature of the crime 
charged, or it will be invalid. — Belt v. Spaulding, Oreg., 
20 Pac. Rep. 827. 

34. CRIMINAL LAW— Homicide — Penalty. Under 
Comp. Laws Utah 1876, p. 586, providing that every per- 
son guilty of murder in the first degree shall suffer 
death, or, upon the recommendation of the jury, may 
be imprisoned at hard labor for life, at the discretion 
ofthe court, the failure of the court, on a trial for 
murder, to instruct the jury as to their right to make 
such recommendation, is reversible error where a 
verdict of guilty of murder in the first degree is re- 
turned.— Calton v. People of the Territory of Utah, U. 58. 8. 
C.,9 8. C. Rep. 435. 

35. CRIMINAL Law— Arrest. In cases of ordinary 
misdemeanors, a constable cannot arrest the offender 
without warrant, unless he is present at the time of 
the offense.— Webb v. State, N. J.,17 Atl. Rep. 113. 

36. CRIMINAL LAw—Rape — Bail. Rape, which is 
punishable under Rev. 8t. Mo. 1879, § 1253, by death or 
imprisonment, in the discretion of the jury, is nota 
bailable offense under § 24 of the Missouri bill of rights. 
—Ez parte Dusenberry, Mo., 11 8. W. Rep. 217. 

37. CRIMINAL Law—Jurisdiction. Court has juris- 
diction to try a criminal for offense within its jurisdic- 
tion though he is illegally brought from a foreign 
country with which the United States has no treaty. — 
People v. Pratt, Cal.,20 Pac. Rep. 731. 

38. CRIMINAL Law— Homicide — Res Gestz. Ina 
case of homicide the narration of the transaction given 
by the injured man, a few minutes after the affair, and 
after the defendant had left, is not admissible in evi- 
dence as part of the res geste. — Esteli v. State, N.J., 17 
Atl. Rep. 118. 

39. CRIMINAL LAaw—Appeal. Where a defendant 
in a criminal case in preparing a bill of exceptions 
relies upon a waiver of the two-days’ notice of presen- 
tation for settlement, required by Pen. Code Cal. § 1171, 
such waiver should be made of record, or by some 
writing, and not left to the uncertainty of parol evi- 
dence.— People v. Hill, Cal., 20 Pac. Rep. 862. 

40. CRIMINAL Law—Former Acquittal. Where one 
indicted for unlawful cohabitation with his daughter E, 
was acquitted because the proof showed that E was his 
step-daughter, a plea of former acquittal to a subse- 
quent indictment for unlawful co-habitation with his 
step daughter E, constituted no defense.—Sims v. State, 
Miss., 5 South. Rep. 525. 

41. CRIMINAL Law—Burglary. An information for 
burglary is not fatally defective for not asserting that 
the offensé was committed in the day orin the night 
time. The offense may consist merely in the entry 
with felonious intent, and is equally punishable whether 
committed inthe day or in the night time, under the 
terms of the same statute.— State v. Allen, La.,5 South. 
Rep. 531. 

42. CRIMINAL Law—Carrying Weapons. The Mis- 
sissippi act of March 8, 1888, amending the law in regard 
to carrying concealed weapons, changed the character 
of and the penalties for the offense, so as to render it 
an ex post facto law as to such offenses committed prior 
to that date, and left no law in force by which they 
could be punished.—Hodnett v. State, Miss., 5 South. Rep. 
518. 

43. CRIMINAL LAw—Adultery.———On a trial for living 
in adultery, under Code Ala. 1886, § 4012, the jury were 
properly instructed that occasional acts of adultery do 
not make out the offense; but if there was adulterous 
intercourse, and such a condition ofthe minds of the 
parties that, when opportunity offered, the act would 
be repeated, defendant was guilty. — Bodifield v. State, 
Ala., 5 South. Rep. 559. 

44. DEED—Description. —— Construction of deed to 
lands on lake shore and question as to meaning of word 
“beach.”—People v. Jones, N. Y., 20 N. E. Rep. 577. 

45. DEED—Or Will. An instrument, executed by a 
+ man and wife in the ordinary form of a deed, contained 
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the clause: “And we, the said [grantors] agree that at 
and after our death the said [grantee] is to have all the 
benefits of said lands in fee-simple, but it isto belong 
to us as long as we or either of us shall live: Held, a 
deed, and not a testamentary disposition. — Griffith v. 
Marsh, Ala., 5 South. Rep. 569. 

46. DEED—Reservation. A deed granting “unto 
my three sons the Jands akove described, the same be- 
ing their pro ratashare of my entire estate both real 
and personal, that Ido now or may hereafter own. The 
remainder of my estate, both real and personal,I re- 
serve for the use and benefit of my younger children, 
J and N.” does not operate as a present conveyance to 
J and N of any of the land included in “the remainder 
of” the grantor’s estate. — Hall v. Hall, Miss., 5 South. 
Rep. 523. 

47. DOWER—Fraudulent Conveyances. A relin- 
quishment of dower by joining with the husband in a 
conveyance fails when the conveyance is set aside as 
fraudulent as to creditors, and the wife’s right of 
dower thereupon revives.— Bohannon v. Combs, Mo., 11 8. 
W. Rep. 232. 

48. DOWER — Merger. Where a married woman 
acquires, during coverture,the fee in her husband’s 
lands, her inchoate dower right ceases to exist, in 
analogy with the doctrine of merger.— Youmans v. Wag- 
ener, 8. Car., 98. E. Rep. 106. 

49. EJECTMENT— Disclaimer. Under the Indiana 
statute, a disclaimer does not bar an action for the 














wrongfully selling exempt property under a finul pro- 
cess.— Hamilton v. Flemeng, Neb., 41 N. W. Rep. 1002. 

58. FALSE IMPRISONMENT. Evidence that plaintiff 
was restrained of his liberty at defendant’s instance, 
under a search- warrant, which the justice had no wu- 
thority to issue, based on an insufficient affidavit made 
by defendant, is sufficient to sustain a count for false 
impiisonment. Neither malice nor want of probable 








cause need be proved.— Boeger v. Langenberg, Mo., 11 8. 
W. Rep. 223. 
59. FRAUD — Statute of — Representations. In an 


action based on false representation made by defend- 
ant as to credit and business of a lumber company of 
which defendant was president, by which representa- 
tion credit was given to said company by plaintiff, the 
representation was that the company had already 
negotiated for the sale of such large quantities of 
lumber that it was unable to fill these sales without 
obtaining lumber from other mills, and that the lumber 
proposed to be purchased from plaintiff would be ap- 
propriated to filling these sales: Held, that this repre- 
sentation was within the statute. — Ala.,5 South. Rep. 
560. 

60. Fraups—Statute of. Letters in evidence held 
sufficient agreement in writing to answer for debt of 
another and good under statute of frauds. — Kenny v. 
Hews, 41 N. W. Rep. 1006. 

61. GirTs— Fraud. Where a person of the age of 
eighty years, infirm, feeble, and usually under the in- 
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wrongful and unlawful withholding of pc ion of 
real property, nor defeat the right to damages therefor. 
—Mc Adams v. Lotton, Ind., 20 N. E. Rep. 523. 

50, EJSECTMENT—Inconsistent Pleas. Under Code 
Miss. § 2483, plea of not-guilty in ejectment admits de- 
fendant’s possession. Therefore such a plea and also 
special plea denying possession are inconsistent and 
where made one or the other should be stricken from 
the files.— Powell v. Watson, Miss., 5 South. Rep. 518. 

51. ELECTIONS AND VOTERS — Citizenship. The 
presumption is that votes cast are legal, and the bur 
den of proof is on the party asserting their invalidity. 
It is not sufficient proof of the invalidity of votes, on 
the ground that a person casting it was not a citizen of 
the United States, to show that such person is of foreign 
birth.—Gumm v. Hubbard, Mo., 11 8. W. Rep. 62. 


52. EMINENT DOMAIN—Injunction. Act Ark. April 
28, 1873, “‘for the better regulation and efficiency of rail- 
road companies,” which prescribes a mode for ascer- 
taining damages, and compensating land owners for 
property appropriated by railroad companies, repeals 
the act of January 22, 1855, ‘“‘prescribing mode of pro- 
cedure in obtaining the right of way by railroads.” — 
Organ v. Memphis § L. R. R. Co., 118. W. Rep. %. 

63. Equity — Undue Influence. Question under 
the facts as to undue influence in deed of gift from 
ward to his guardian after coming of age. — Ralston v. 
Turpin, U. 8. 8. C.,9 8. C. Rep. 420. 

54. EsTaTES—Remainder men. A rurechase by a 
life-tenant at a sale under atrust deed cannot operate 
to the disadvantage of the remainder-men. — Allen v. 
De Groodt, Mo., 118. W. Rep. 240. 

55. EsTOPPEL — In Pais. A corporation, whose 
authorized officers have attempted to convey its prop- 
erty, cannot appropriate the purchase money, and 
then, on the ground of a defective execution of the 
power of conveyance by such officers, recover the 
property in equity.—McIvcer v. Abernethy, Miss,, 5 South. 
Rep. 519. 

66. EXECUTORS—Bonds. If an executor converts 
assets, after which, end before he is finally charged 
therewith by the probate court, the sureties on the 
bond in foree at the date of the receipt of the assets are 
released by the execution of a new bond, the sureties 
on both bonds are Hable to the distributees for the 
failure of the exec tor to pay over the assets.— Dugger 
v. Wright, Ark., 11 8. W. Rep. 213. 

57. EXEMPTION—Wrongfu!l Levy. ———Facts sufficient 
to constitute a cause of action against a sheriff for 





























piates as medicine, gives to his trusted 
friend, agent, and adviser,in whom he reposes great 
confidence, a promissory note comprising substantially 
all his personal estate, the burden of proving the fair- 
ness and validity of the transaction is upon the donee. 
—Aali v. Knappenberger, Mo., 118. W. Rep. 239. 

62. HIGHWAYSs—Bicycle. A bicycle is a “carriage” 
or “vehicle,” within the meaning of Pub. 8t. R. I. ch. 66, 
§ 1, requiring every person travelling with any carriage 
or other vehicle, on any highway or bridge, to turn to 
the right on meeting another person so traveling. — 
State v. Collins, R. 1.,17 Atl. Rep. 181. 

63. HIGHWAYS—Improvement. Under Laws N. Y. 
1869, ch. 855, § 2, supervisors have the power to improve 
that portion of an existing highway lying wholly in the 
town of N, and apportion the expenses between the 
towns of N, F and H, through which the highway runs; 
the town of H being separated from the town of N by 
the town of F.—People v. Board of Supervisors, N. Y., 20 
N. E. Rep. 549. 

64. HiGHway—Repairs. Acts Ind. 1883, § 16, does 
not confer upon the road supervisors unlimited power 
to enter upon private lands and construct ditches. — 
Cauble v. Hultz, Ind., 20 N. E. Rep. 515. 

65. HOMESTEAD—Descent and Distribution. —— Under 
Rev. St. Mo. § 2693, a husband cannot devise his home- 
stead so as to prevent its passing by operation of law 














to his widow and minor children. — Rockhey v. Rockhey, 
Mo., 118. W. Rep. 225. 

66. HOMESTEAD — Mortgage. —— A mortgage on a 
tract of land including a h« t e ted bya 


married man withuut the concurrence and signature 
of the wife, is invalid for the purpose of impairing, dis- 
membering, or in any manner affecting, such home- 
stead or its appurtenances. — McCreery v. Shaffer, Neb., 
41 N. W. Rep. 996. 

67. HUSBAND AND WIFE—Wife’s Separate Estate. 
Where creditors of a husband levy on certain personal 
property which the wife, who has a separate estate, 
claim); to have purchased from athird party with her 
own means, the burden of proving fraud on the part of 
the wife is on the creditors. — Richardson v. Subers, Ga., 
98. E. Rep. 172. 

68. HUSBAND AND WIFE. ——— On the purchase of a 
stock of goods by a partnership, L participated in the 
purchase, asserting however, that he was acting as the 
agent of his wife, the notes being signed by him as “L, 
Agent,” and his share of the cash payment being so 
charged to him: Held, that a levy upon an interest in 
the partnership effects asthe property of L would be 
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sustained, it appearing that the wife had not con- 
tributed from her separate estate towards such pur- 
chase until after the levy. — Liddell v. Miller, Ala.,5 
South. Rep. 571. 

69. HUSBAND AND WIFE. Since the Alabama act 
of February 28, 1887, defining the rights of married 
woman, a deed from a husband directly to his wife 
vests the legal title in her, and ejectment may now be 
maintained based on such title.— Manning v. Pippen, Ala., 
5 South. Rep. 572. 

70. HUSBAND AND WIFE— Community Property. 
The rights which children have against their surviving 
father or mother for their shares of the community 
property, adjudicated to the surviving spouse, and 
which she held in usufruct, must not be confounded 
with the rights accruing to them by reason of the tu- 
torship.—Ashbey v. Ashbey, La., 5 South. Rep. 539. 

71. HUSBAND AND WIFE. Under Code Miss. § 1300, 
providing that if any person shall merchandise with 
the addition of the words “Agent,” “and Co,” and 
shall fail to have the name of his principal or partner 
conspicuously placed on a sign at his place of business, 
all goods, etc., used in or accruing in such business, 
shall, as to his creditors, be deemed his property, the 
stock used in merchandising under the firm names of 
“H. & C.,” the surnames only of two partners, of whom 
the junior is a married woman, the business being con- 
ducted by her husband and the senior partner under 
partnership articles constituting the husband and wife’s 
agent to manage her interest therein, are liabie to the 
husband’s creditors. — Evans v. Henley, Miss., 5 South. 
Rep. 522. 

72. INSOLVENCY. Under the Carifornia insolvent 
act of April 16, 1880, providing that no discharge shall 
be granted if the debtor has not kept proper books of 
account, an application by a firm to be adjudged in- 
solvent, will be denied where it appears that, owing to 
the omission of certain entries of moneys lent to the 
firm to use in its business,the firm was wrongfully 
made to appear solvent, altbough such omissions were 
made in good faith.—In re Good, Cal., 20 Pac. Rep. 860. 

78. INSURANCE—Alienation. Deed to creditor to 
secure a debt with reservation of balance is not an 
alienation of property insured prohibited by the State 
statute.— Mesbaun v. Northern Ins. Co., U. 8. C. C., Ga., 37 
Fed. Rep. 524. 

74. INSURANCE—Mutual Benefit Society. When a 
mutual benefit life insurance association, incorporated 
under the laws of this State, and dependent upon 
securing such amounts as may be required to meet and 
liquidate death claims through assessments upon its 
members, refuses to make an assessmentina proper 
case, the remedy is by an action fora breach of con- 
tract.—Bentz v. Northwestern Aid Ass’n., Minn., 41 N. W. 
Rep. 1037. 

7. INSURANCE—Mutual Benefit Society.—— Where the 
certificate of an order allowed a substitution of another 
beneficiary by complying with the laws ofthe order: 
Held, that it meant the laws in existence at the time of 
the substitution and not at the time of issue. — Sup. 
Council v. Morrison, R.1.,17 Atl. Rep. 57. 

76. INSURANCE—Mutual Benefit Society. The in- 
testate having complied with all other provisions of 
the society, the fact that he had not taken out a certifi- 
cate, nor designated to whom his benefit should be 
payable, did not preclude a recovery against the society, 
but that in the absence of such certificate the family of 
the deceased would be entitled to the benefit.—Bishop v. 
Grand Lodge, etc., N. Y., 20 N. E. Rep. 562. 

71. INSURANCE— Company Retiring from Business.——. 
Where a life insurance company has for ten years done 
no new business, and the premium receipts do not pay 
its running expenses, and its corporate existence is 
only maintained to wind up its business, equity will 
entertain a bill by policy-holders to enforce the termi- 
nation of their contracts, and the payment of the 
present value of their policies. — Ingersoll v. Missouri 
Val. Life Ins. Co., U. 8. C. C., 87 Fed: Rep. 530. , 

78. INTEREST—Confilict of Laws. Where parties in 





























Illinois contract with a resident of Texas to furnish 
him money to buy cattle to ship to them in Illinois, on 
an accounting between the parties the amount of in- 
terest to be recovered is to be determined by the laws 
of Illinois.— City Nat. Bank v. Hunter, U. 8.8. 0.,98. C. 
Rep. 347. 

79. JUSTICE OF PEACE—Jurisdiction. A justice of 
the peace cannot take jurisdigtion of a purely equitable 
action ; and on an appeal from a justice of the peace to 
the district court, the district court can take jurisdic- 
tion of only such matters as were within the jurisdiction 
of the justice. — Berrath v. McElwain, Kan., 20 Pac. Rep. 
850. 





80. LANDLORD AND TENANT. Held, that owner of 
tenement was bound, in absence of express agreement 
to suitably care for and maintain a common stairway 
used by all the tenants.—Sawyer v. McGillicuddy, Me., 17 
Atl. Rep. 124. 

81. LANDLORD AND TENANT. Question upon the 
facts whether the relation of landlord and tenant ex- 
isted.— Houston v. Smythe, Miss.,5 South. Rep. 520. 


82. LANDLORD AND TENANT— Lien on Crop—Confiict of 
Laws. Rev. St. Ark. 1884, § 4453, provides that every 
landlord shall have a lien upon the crop grown upon 
the demised premises. Rev. Code La. arts. 2705, 2709, 
limits the landlord’s lien to the “movable effects of the 
lessee which are found on the property leased, the 
movables before the lessee takes them away, etc. The 
owner of cotton raised on leased premises in Arkansas, 
the rent for which was unpaid, shipped it to defend- 
ants, brokers in Louisiana, who sold it to pay advances, 
Sess. Acts La. 1874, p. 114, § 2, giving a lien therefor: 
Held, that the law of Louisiana, and not that of Arkan. 
sas, must govern.— Walworth v. Harris, U. 8.8. 0.,98.C. 
Rep. 340. 

83. LIBEL. Where the language in an alleged 
libelous charge is in itself so vague and uncertain that 
it could not be intended to have been used in reference 
to any particular person Or persons, itis not actionable. 
—Petsch v. St. Paul Dispatch Printing Co., Minn., 41 N. W. 
Rep. 1034. 

84, LIMITATION OF ACTIONS—Personal Injuries.—— Un- 
der Code Civil Proc. N. Y. § 382, and subdivision 5 of the 
following section, the three years’ limitation of the 
latter section is & good defense to an action to recover 
damages fora negligent injury to plaintiff's wife. — 
Mazson v. Delaware, L. ¢ W. R. Co., N. Y., 20N.E. Rep. 
544. 
85. LIMITATION OF ACTIONS. A tea company took 
an insurance policy on teas, “their own or held in trust, 
oron commission, or sold but not delivered,” and, a 
loss occurring, the amount was paid to defendant’s 
testator. Plaintiff alleged that his teas were included 
in the policy, and that testator took the moneys im- 
pressed with a trustin his favor to the extent of his 
interest: Held, that as an action for money had and re- 
ceived would lie, the cause of action was subject to the 
six-years’ limitation of Code Proc. N. Y. § 91.—Roberts v. 
Ely, N. Y., 20 N. E. Rep. 606. 


86. MASTER AND SERVANT—Fellow-servant.——Chap. 
13, Gen. Laws 1887, making railroad companies liable to 
an employee for injuries caused by the negligence ofa 
co-employee, applies only to those engaged in operat- 
ing railroads, and so exposed tothe peculiar dangers 
attending that busi — Lavallee v. St. Paul M.G M. 
Ry. Co., Minn., 41 N. W. Rep. 974. 


87. MASTER AND SERVANT — Fellow-servants. It 
appeared that intestate was a servant of another rail- 
road company, and while at work in their pit as an 
ash-man was run over by an engine of defendant’com- 
pany, which had permission from the other company 
to use the track: Held, that intestate and defendant’s 
engineer and fireman were not fellow-servants so as 
to relieve defendant from Hability for their negligence. 
—Sullivan v. Tioga R. Co.,N. Y.,20 N. E. Rep. 569. 

88. MASTER AND SERVANT—Fellow- servant. Appli- 
cation of the general rule which: precludes recovery 
for damages by servant injured through negligence of 
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another servant in common employment. — Hussey v. 
Coger, N. Y., 20 N. E. Rep. 556. 

89. MEASURE OF DAMAGES. The measure of dam- 
ages for the breach of a contract under which defend- 
ant, for a sum paid, who was to keep and maintain in 
his own family the infant daughter of plaintiff for life, 
and in case of her death to pay her funeral expenses, 
the infant being dead at the institution of the action, is 
the difference between the value of the care and main- 
tenance actually given and the value of such care, etc., 
stipulated for in the contract. — Vancleave v. Clark, Ind., 
20 N. E. Rep. 527. 

90. MECHANICS’ LIENS. Construction of Rev. St 8. 
C. § 2854, as amended in 1884, relating to mechanics’ liens. 
— Murphy v. Valk, 8. Car., 98. E. Rep. 101. 

91. MECHANICS’ LIENS, The fact that after the 
completion of a building, the owner finds it necessary 
to make some alterations and additions thereto does 
not have the effect of extending the time for filing a 
mechanic’s lien against the building on account of its 
original construction.—Appeal of Harman, Penn., 17 Atl. 
Rep. 140. 

92. MORTGAGES—Homestead. Where a mortgage 
covers an exempt homestead and additional lands, the 
mortgagor is entitled, upon the foreclosure, to have 
the non-exempt property first sold and applied to the 
satisfaction of the mortgage debt. — Hortonv. Kelly, 
Minn., 41 N. W. Rep. 1031. 

93. MORTGAGES — Condemnation Proceedings. 
Where mortgaged land has been damaged for public 
use, the mortgagee has an equitable lien on the award 
to the extent of the deficiency on the mortgage debt 
remaining after foreclosure. — Utter v. Richmond, N. Y., 
20 N. E. Rep. 554. 

94. MORTGAGE — Redemption. There is no com- 
mon law or equitable right of redemption after fore- 
closure sale, in the absence of any statutory provision 
on the subject.—Parker v. Dacres, U. 8.8. C.,98. C. Rep. 
433. 

95. MUNICIPAL CORPORATIONS — Public Officers. A 
public officer who, willfully and with evil intent, diso- 
beys a rule of official duty prescribed by statute, 
renders himself liable to indictment. — State v. Kern, N. 
J.,17 Atl. Rep. 114. 

_ 96. MUNICIPAL CORPORATIONS—Trespass. Defenda- 
ant village having taken steps which authorized it to 
build a sidewalk in a street opposite to plaintiffs’ prem 
ises, and plaintiff having refused to build the walk 
herself within the time prescribed by law, the fact that 
defendant proceeded to do the work sooner than it was 
authorized todo it by law, constitutes at most but a 
technical trespass.— Benson v. Villageof Waukesha, Wis., 
41 N. W. Rep. 1017. 

97. MUNICIPAL CORPORATIONS. An owner of land 
who, when ordered by the city council to construct a 
sidewalk on a highway in front of his premises, lays 
the walk, first necessarily repairing the sea wall on 
which the walk rests, and which it was the city’s duty 
to repair, cannot, in the absence of any contract with 
the city for compensation for such repairs, recover 
therefor.— President v. City of New Haven, Conn., 17 Atl. 
Rep. 139. 

98. NAVIGABLE WATERS. The doctrine that a 
stream of water is navigable, if of sufficient extent and 
capacity to float logs and timber from mountainous 
regions to market, cannot be extended so as to include 
small streams of only a few miles in length, although 
they rise during a few weeks in the year sufficiently 
high to be used to a limited extent. — Haines v. Hall, 
Oreg., 20 Pac. Rep. 831. 

99. NEGLIGENCE—Railroad Crossing. Question of 
negligence in speed of train and failure to show signals 
were descedent was killed at crossing in city.— Dyson v. 
N. Y. § N. E. R. Co., Conn., 17 Atl. Rep. 137. 

100. NEGLIGENCE—Railroad Crossing. Question of 
negligence where plaintiff's decedent was killed cross- 
ing track by freight car, going at moderate rate of 
speed.—C. ¢ Z. I. Ry. Co.v. Hedges, Ind.,20N. E. Rep. 
101. NEGLIGENCE. 









































Question upon the facts as to 





negligence of deceased, an old man and deaf, who was 
killed while walking on railroad track. — Artusy v. Mo. 
Pac. R. R. Co., Tex., 11 8. W. Rep. 177. 

102. NEGOTIABLE INSTRUMENTS — Indorsement. 
The indorsee of a note who takes itin payment ofa 
pre existing debt is not a bona fide holder for value, and 
cannot enforce it when its consideration has failed, 
and the voidable contract in pursuance of which it was 
given has been rescinded.— Ferress v. Tarel, Tenn., 11 8. 
W. Rep. 93. 

103, NEGOTIABLE INSTRUMENT —Note. —— In an action 
by a vendor on a note given for the price of some cattle, 
an answer averring that the plaintiff falsely rep- 
resented that he was the owner of the cattle is not 
sufficient to sustain the charge of fraud or deceit in 
making the sale.— Budd v. Power, Mont, 20 Puc. Rep. 820. 

104. NEGOTIABLE INSTRUMENTR— Extension. De- 
fendant was indorser of a note held by plaintiff. After 
its maturity defendant agreed that on transfer to him 
of the note, and of the trust deed securing it, he would 
indorse a new note for the amount due. He indorsed 
the new note, but the old note and trust deed were not 
assigned to him: Held, that in the absence of a showing 
that he was damaged by the failure to assign and de- 
liver the old note, defendant was liable onthe new 
note.— Sanders v. Smith, Miss., 5 South. Rep. 514. 

106, PARTITION—Judgment for Rents and Profits. 
In partition, while the court has jurisdiction to take 
account of the rents and profits received by defendant 
as co-tenant in possession, and charge them upon his 
share of the proceeds of sale, it has no authority to 
declare the amount to which plaintiff is entitled on ac- 
count thereof a special! lien on the growing crops on the 
premises.— Holloway v. Holloway, Mo., 11 8. W. Rep. 233. 

106. PARTNERSHIP — Evidence. The defendants 
were owners of a mine, having unequal interests, and 
it was agreed between them that the mine should be 
worked for the purpose of obtaining ore, each to fur- 
nish nioney for that purpose in proportion to his 
interest, and that the profits and losses should be 
shared in the same proportion: Held, that there was 
sufficient evidence of the existence of a mining partner- 
ship.— Randall v. Meredith, Tex., 11 8. W. Rep. 170. 

107. PARTNERSHIP—W hat Constitutes. The fact of 
a party advancing money to pay the wages of the em- 
ployes of a commercial partnership, and discharging 
its other expenses, does not constitute him a partner.— 
Greend v. Kummel, La.,5 South. Rep. 555. 

108. PROHIBITION— Writ of. A prohibition cannot 
issue to a district judge to prevent him from doing an 
act which he denies to have dono, which he refuses to 
do, and which is not shown to have been done by him. 
—State v. Ellis, La., 5 South. Rep. 530. 

109. PUBLIC Lanps—Towns-sites. The act of the 
judge of probate in establishing under Rev. St. Mont. § 
1207, by plat a street over lands actually occupied as a 
residence when the entry was made was in conflict with 
the execution of his trust to convey the lands to occu- 
pants, and the public acquired no right as against the 
occupant.—City of Helena v. Albertose, Mont., 20 Pac. Rep. 
817. 

110. PUBLIC Lanps—Laches. ——— When parties have 
been engaged in a contest, both before the local courts 
and the land-office with regard to their rights in a de- 
posit of mineral or a lode, and action has been tuken in 
both tribunals, by which one party is put out of court 
and his application for a patent dismissed, and he has 
a right of appeal, he cannot, after remaining silent for 
over eight years, and permitting the successful paity 
to remain in possession of the lode, and work out its 
mineral, resume the contest, the legal title in the mean 
time having passed from the United States. — United 
States v. Marshall Silver Min. Co., U.8. 8. C.,98.C. Rep. 
343. 























111. PucLtic Lanps— Spanish and Mexican Grants.—— 
Under act Cong. July 22, 184, directing the surveyor 
general to make inquiries in regard to Spanish and 
Mexican grants in New Mexico and report to congress 
for its action, his report is no evidence of title or right 
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to possession, unless congress shall have confirmed the 
title reported favorably by him.—Pinkerton v. Ledoux, U. 
8. 8. C.,98. C. Rep. 399. 

112. PUBLIC LANDS— Surveys. In Pennsylvania, 
where a survey has been returned more than twenty- 
one years, the presumption that it has been actually 
and legally made is conclusive. — Schrader Min. ¢ 
Manuf'g. Co. v. Packer, U. 8. 8. C.,9 8. C. Rep. 385. 

113. RAILROAD COMPANIES — Negligence. In an 
action against a railroad company for damages for 
injury to grass, etc., caused by sparks from one of its 
engines, evidence was admissible of other fires origin- 
ating from defendant’s engines; such evidence having 
a tendency to show lack of carein this respecton the 
part of defendant. — Missouri Pac. Ry. Co. v. Donaldson, 
Tex., 11 8. W. Rep. 163. 

114. RAILROAD COMPANY — Killing Stock. In an 
action against a railroad company to recover damages 
for stock alleged to have been killed by the negligence 
of the defendant, the refusal of an instruction that if 
the stock was killed accidentally, and not by reason of 
negligence on the part of the defendant, then plaintiff 
cannot recover, is ground for a new trial. — Daris v. 
Richmond ¢ D. R. Co., 8. Car., 9 8. E. Rep. 1€5. 

115. REFERENCE—Report. Where the report of a 
referee does not contain separate findings of law and 
fact,as required by Code Civil Proc. N. Y. § 1022, the 
supreme court can set aside the report and the inter- 
locutory judgment entered ex parte thereon.— Maicas v. 
Leony, N. Y., 20 N. E. Rep. 586. 

116. REFERENCE — Effect of Report. Where the 
parties consent to a reference to a masterin chancery 
to hear and decide all the issues, and report his find- 
ings both of fact and law, and such reference is entered 
as arule of the court, his findings are to be taken as 
presumptively correct, and subject only to be reviewed 
under the reservation in the consent and order of the 
court, when there has been manifest errorin the con- 
sideration given to evidence, or in the application of 
the law.— Kimberly v. Arms, U. 8. 8. C., 98. C. Rep. 355. 

117. SALE—Rescission. Under the facts an offer to 
rescind a sale for false representations, was held as 
made too late, as it was impossible to place parties in 
statu quo.—Bailey v. Fox, Cal., 20 Pac. Rep. 868. 

118. SCHOOLS AND SCHOOL DISTRICTS. Facts suf- 
ficient to entitle child, though its parents live out of the 
district,to be enumerated among school children of 
the district, under Rev. Stat. Wis. § 462.—State v. Thayer, 
Wis., 41 N. W. Rep. 1014. 

119. SPECIFIC PERFORMANCE—Contract. An oral 
agreement to rescind a contract of sale ofland isa 
good ground for refusing to s}.ecifically enforce the 
original contract.— Perry v. McLain, Miss., 5 South. Rep. 
518, 

120. TAXATION— Assessment. Under Rey. St. Ohio, 
prescribing the character of statement to be made by 
persons holding moneys, etc., subject to taxation, etc., 
there is no principle which forbids the State from taking 
the whole period of a business year already past as the 
best means of ascertaining how much the tax-payer 
shall be assessed on taxable property, and how much 
shall be deducted for his non-taxable federal and State 
securities. And, where a person converts the entire 
emount of bis bank account into treasury notes just 
before the day to which the assessment relates, for the 
sole purpose of avoiding the assessment, anda few 
days later surrenders the notes, and has his account 
restored, he cannot object to having the amount of his 
account assessed under the above act. — Shatwell v. 
Moore, U. 8. 8. C.,9 8. C. Rep. 362. 

121. TAX-TITLES.—— W here a tax deed of land forfeited 
to the State under § 156, ch. 11, St. 1866, issued to a pur- 
chaser by the county auditor at private sale, fails to 
show by its recitals that the instructions ofthe State 
auditor for the sale of such lands were complied with, 
it is insufficient to establish a valid legal title to the land. 
— West v. St. Paul ¢ N. P. Ry. Co., Minn., 41 N. W. Rep. 
1081. 

122. TRIAL — Exception. 
































It isa general rule of 





practice that a defendant, who does not insist upon the 
trial of an exception before the case is tried on the 
merits, is presumed to have waived the exception. But 
the rule admits of at least one exception, and that is 
when the exception suggests a defect which the court 
may notice ex proprio motu. — Ashbey v. Ashbey, La., 5 
South. Rep. 546. 

123. TRUSTEE —Liability. A trustee, acting strictly 
within the line of his duty, and exercising reasonable 
care and dilligence, will not be held responsible for the 
loss or depreciation of the trust fund, or the insolvency 
or misconduct of any person who may have possessed 
it.—Key v. Hughes’ Exrs., W. Va., 98. E. Rep. 77. 


124. Usury — Conflict of Law. A corporation of 
this State having in New York made its promissory 
note, payable there, with indorsers, the contract being 
at a larger rate of interest than the general statute of 
such State permitted: Held. that by force of another act 
of New York, neither the corporation nor its indorsers 
could set up the defense of usury. — Lane v. Watson, N. 
J.,17 Atl. Rep. 117. 

125. VENDOR AND VENDEE — Parol Contracts. A 
contract for the sale of lands cannot rest partly in 
writing and partlyin parol.—Heisley v. Swanstorm, Minn., 

“41 N. W. Rep. 1029. 


126. VENUE—Civil Cases. Under Code Miss. § 1847, 
asto venue of cases,an action by an administrator 
against one to whom he has sold the personal property 
of the estate for the purchase price, a bank, with which 
the purch had deposited the funds for the payment 
of the debt being also a defendant, can only be brought 
in the county in which one of the defendants resides or 
is found.—Pate v. Taylor, Miss., 5 South. Rep. 515. 


127. VERDICT—Rewittitur. Trial court has right to 
require plaintiff to remit excessive damages as a con- 
dition of denying motion for new trial. — Murry v. Bull, 
Wis., 41 N. W. Rep. 1010. 

128. WILLS—Revocation by Birth of Child. Where 
atestator devised his real estate to his wife for iife, 
“and after her death to the heirs of her body begotten,” 
achild born to him after the execution of the will is 
not “provided for in the will,” in the sense of § 5959, 
Rev. St.—Rhodes v. Weldy, Ohio, 20 N. E. Rep. 461. 


129. WILLs—Construction. A testatrix by her will 
bequeathed the balance of her estate “to be divided 
equal between my brothers and sisters, and the children 
of deceased brothers and sisters, and the brothers and 
sisters of Perry J. Brinegar, deceased, (husband of tes 
tatrix,) and the children of the deceased brothers and 
sisters,” etc.: Held, that the distribution among the 
children of the deceased brothers and sisters mentioned 
should be made per stirpes, and not per capita.— Henry v. 
Thomas, Ind. 20 N: E. Rep. 519. 

130. WILLS—Nuncupative. One of the formalities 
required by the Civil Code in the confection of a testa- 
ment nuncupative in form, and received by public act, 
is that the act must be received by anotary in the 
presence of three witnesses residing in the place where 
the will is executed ; that is to say, in the parish where 
the instrumeut is made. — Weick v. Henne, La.,5 South. 
Rep. 528. 


131. WiTNESS—Cross-examination. On a trial for 
perjury, alleged to have been committed ona trial for 
larceny, a witness having stated on re examination 
that a hog killed and cleaned at the house of the alleged 
thief was the stolen hog, was properly asked on cross- 
examination, as to how he knew it was the stolen hog. 
— Tate v. State, Ala.,5 South. Rep. 575. 


132. Writs—Corporations. Under Cede Civil Proc. 
Colo. § 40, providing that, in a suit against a corpora- 
tion, service shall be made on the president, cashier, 
treasurer, or general agent, a suit against a mining 
company is not properly commenced by service on the 
foreman of one of its mines, who is under the orders of, 
and makes his reports to, its general agent.— Great West 
Min. Co. v. Woodmas of Alston Min. Co., Colo., 20 Pac. Rep. 
770. 









































